IN THE CIRCUIT COURT OF HINDS COUNTY, MISSISSIPPI
FIRST JUDICIAL DISTRICT R

EATON CORPORATION; et al.

V. CIVIL ACTION NO. 251-04-642CIV

JEFFREY D. FRISBY, INDIVIDUALLY; et al. DEFENDANTS

FRISBY AEROSPACE, LLC, now known as
TRIUMPH ACTUATION SYSTEMS, LLC;

TRIUMPH GROUP, INC.; et al COUNTER-CLAIMANTS
V.
EATON CORPORATION; et al. COUNTER-DEFENDANTS

FRISBY’S RESPONSE TO EATON’S
MOTION TO RECUSE TRIAL JUDGE

Frisby Aerospace LL.C, Triumph Group, Inc., and Jeffry Frisby (collectively referred to
as “Frisby™). hereby file this response to the motion to recuse filed by the Eaton Parties as

follows:

I. WHY THIS RESPONSE IS NOT - AND SHOULD NOT BE - UNDER SEAL

The Court has previously ordered that there are “no compelling grounds for sealing the
documents” in this case. The Court’s December 29, 2010, Order found that the entire court file
should be unsealed except for the following categories of documents: (1) any document filed
“under seal” pursuant to the protective order regarding valid trade secrets of the parties; (2) the
Federal Grand Jury Documents. FBI Form 302s, or any documents that directly quote from them;
and (3) “Georgeft documents to which the Plaintiffs did not waive any privilege and no Hewes

inquiry having been made.”
A



Clearly, Eaton’s Motion to Recuse should not have been filed under seal because it
makes no reference to any of the documents that remain under seal. Thus, the Motion to Recuse
should be viewed as unsealed and available to the public.

In any event, however, the fact that Eaton chose to file its Motion to Recuse under seal
does not require Frisby to acquiesce in Eaton’s continued efforts to conduct this litigation in
secret and away from the view of the public. Because this Response also makes no reference to

any excepted documents, it is not required to be under seal.

II. THERE IS NO LEGAL OR FACTUAL BASIS FOR RECUSAL OF JUDGE WEILL

“[T]he decision to recuse or not to is one left to the sound discretion of the trial judge, so
long as he applies the correct legal standards.” Bryan v. Holzer, 589 So. 2d 648, 654 (Miss.
1991). Further, the presumption is “that a judge, sworn to administer impartial justice, is
qualified and unbiased. To overcome the presumption, the evidence must produce a ‘reasonable
doubt’ (about the validity of the presumption) [.]” Turner v. State, 573 So. 2d 657, 678 (Miss.
1990). Here, Eaton has shown no basis for the recusal of Judge Weill, and there is none.

Judge Yerger’s December 22, 2010, Opinion finds by clear and convincing evidence that
Eaton has engaged in multiple improper acts culminating in the overall corruption of the judicial
system itself. See Opinion (PLDG 1314). Now Eaton has filed a motion to recuse -- claiming
that Judge Weill cannot be fair and impartial because Eaton’s wrongful efforts to influence

another Hinds County Judge have now come to light."

: As a side note, Eaton claims its defenses to the amended counterclaims will ask the jury

to determine whether Judge Yeger’'s factual findings with regard to its misconduct “were simply
wrong.” See Motion to Recuse, at § 9. However, re-review of those factual findings may only
occur as part of the current appeal by the Supreme Court. The Hinds County jury will only be
applying those established facts to the law of the causes of action asserted in Frisby’s

counterclaims to determine whether the facts arc sufficient to support those claims, whether they
(continued...)



Eaton’s assertions of prejudice by Judge Weill are entirely baseless and unsupported by
any evidence. Judge Weill was only recently elected as a Hinds County Judge. He was not
involved in any proceedings or inner workings of the Hinds County Court System, and has no
pre-conceived notions about this case or the evidence received upon any matters until this time.
There is not even any allegation that Judge Weill had any close association with Ed Peters,
former-judge DeLaughter, or anyone else associated with this case. Certainly, he has no
“indebtedness” or family relationship with any of these individuals that would call his
impartiality into question. As such, there is no factual basis to support an order that Judge Weill
is biased in this case and the motion to recuse should be summarily denied.” The mere fact that

this case involves a former judge in Hinds County does not even begin to justify recusal.?

(...continued)
are the proximate cause of Frisby’s damages, and the amount of those damages. The facts
themselves are no longer up for dispute in this forum.

2 We further note — although this Court need not even address the question of whether

other judges would be disqualified -- that Eaton has offered no evidence whatsoever to support
its general argument that any and all judges of Hinds County would be unfit to hear the merits of
these counterclaims. Instead, the argument that all judges are automatically biased simply
because of Eaton’s own misconduct in attempting to influence a previous member of this Court
is at best ironic. In any event, it is entirely too broad, vague, unjustified, and self-serving to
support an order of recusal. Further, Eaton’s reliance on Taylor v. State, 789 So. 2d 787 (Miss.
2001) is misplaced. In Taylor the issue was whether a judge should have recused herself rather
than hearing testimony of a current employee. The court found that there was not enough
evidence to suggest whether the witness was actually employed by the court system at the time
of the testimony and, lacking any such evidence, the court could not find that the judge erred in
refusing to recuse herself. /d at 797-98. Here, to the contrary, the current case does not involve
the testimony of any current employee of the Courts or the superior of any Judge. Instead, all
parties involved are no longer affiliated with the Hinds County Court System and no appearance
of impropriety is created.

3 See. e.g., the decision of Judge Green not to recuse herself in a case where a sitting

Chancery Court Judge was a party. See Order Denying Motion to Recuse, Circuit Court of the
First Judicial District of Hinds County, Mississippi; Civil Action No. 251-08-902: attached as
Exhibit A (also noting that a Judge of Hinds County does not have the authority to recuse other
Hinds County judges from an action).

(W8]



III. THE MOTION CONSTITUTES IMPERMISSIBLE “JUDGE SHOPPING”

It appears that the current motion is simply the latest in Eaton’s long history of “judge
shopping” -- which includes (a) the removal of Special Master Dunbar, (b) the appointment of
Larry Latham as the replacement Special Master, (c) actions by Eaton to recuse Judge Lee in the
federal criminal case against the engineers, and (d) repeated efforts to have Judge Yerger recuse
himself. Unfortunately, it is also a “backdoor” continuation of Eaton’s attacks on Judge Yerger’s
participation in this case.

Eaton’s manipulative “judge shopping” is improper and has no place in the
administration of justice. See Chitimacha Tribe of Louisiana v. Harry L. Laws Co., Inc., 690
F.2d 1157 (5th Cir. 1982) (noting that the motion to amend a complaint seemed to have been
filed solely for to add a basis to disqualify the judge, which the court recognized would amount
to judge shopping, and would be considered ““devious, and [in] complete bad faith on the part of
the [plaintiff’s] attorneys™); Beck v. Koppers. Inc., 2009 WL 230036 (N.D. Miss. Jan. 29, 2009)
(slip opinion attached hereto as Exhibit B) (noting the procedure for dividing civil cases and
trials in the district “is designed to avoid ‘judge shopping™™); Sears v. Citizens Exchange Bank of
Pearson, 305 S.E.2d 609 (Ga. App. 1983) (finding that the filing of a renewed motion to reopen
a default judgment before another judge “allows full sway to a practice that courts abhor, the
practice of ‘judge shopping,” seeking to find a judge who is more responsive to arguments than
the last.”).

Further, such practices are particularly offensive and improper when the party seeking
recusal attempts to justify its request by claiming it is required because of its very own
misconduct. In U.S. v. Basciano. 384 Fed. Appx. 28 (2d Cir. 2010). the Court of Appcals for the

Second Circuit faced a similar issue in which the party seeking the recusal had created the
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iN THE CIRCUIT COURT OF THE FIRST JUDCIAL DISTRICT#
HINDS COUNTY, MISSISSIPPI l

MICHAEL POND, ET AL PLAINTIFFS
VS Civil Action No. 251- 08-902CIV
T. WALTON DALLAS, ET AL DEFENDANTS

ORDER DENYING MOTION TO RECUSE

This cause came on for hearing on the Motion to Recuse filed by Defendants on the grounds that
the undersigned trial judge and Plaintiff, Chancellor Dewayne Thomas are members of the Seventh Circuit
Court District located in Hinds County, Mississippi. Defendants ambiguously and vaguely allege that
because the undersigned trial judge and all other Hinds County circuit judges and Plaintiff chancery judge
Dewayne Thomas are “co-equal” members of the same judicial district there is automatically some
appearance of impropriety or impartiality that may be questioned by a reasonable person knowing all the
circumstances. The circumstances being that the undersigned judge and all other Hinds County circuit
judges and the Plaintiff, Chancery judge Dewayne Thomas serve with the same judicial district.

Having reviewed the file, submissions and arguments of the parties, the applicable law, and being
otherwise thoroughly advised in the premises, the court finds that the motion is without merit and should be
denied. Impartiality of this court is presumed and has not been overcome by Defendants. Jones v State,
740 So.2d 904, 912 (Miss. 1999). The circuit judges does not sit as a frier of fact in this case, but only as a
gatekeeper of the law. This responsibility remains on the shoulder of the trial judge without regards to the
jurisdictional boundaries within the State of Mississippi. This court has no special or unusual relationship
with Plaintiff chancellor other than the fact that they each is a trial judge in separate courthouses of equity
and the law. Applying the objective test regarding recusal, the court finds that reasonable persons with
knowledge of these circumstances would not be prone to question the impartiality of the court and there is

no appearance of impropriety.

Defendant has provided no law or facts to substantiate its allegation that this court should
disqualify itself in this case. The court opines that a blanket adoption of Defendants’ argument that a circuit
judge presiding in a case brought on behalf of a “co-equal’ chancery judge sitting in the same district alone
does not automatically lead a reasonable person to question the court's impartiality. Without more such a
recusal would be tantamount to holding that no “co-equal” within or without the circuit district could avoid

the general appearance of impropriety.

Finally, this court has na authority to order recusal of any other circuit judge in the Seventh Circuit
Court District of Mississippi.

IT IS THEREFORE ORDERED AND ADJUDGED that the Defendants Motion to Recuse the
undersigned judge and the other circuit judges of Hinds County circuit court is hereby degied. .

SO ORDERED AND ADJUDGED this the 3w day of February 2009.

CIRCUIT JUDGE

EXHIBIT

A




Westlaw.

Slip Copy, 2009 WL 230036 (N.D.Miss.)
(Cite as: 2009 WL 230036 (N.D.Miss.))

HOnly the Westlaw citation is cuwrrently available.

United States District Court,
N.D. Mississippi,
Western Division,
Fred BECK; et al., Plaintiffs,
V.
KOPPERS. INC., f/k/a Koppers Industries, Inc.: et al.,
Defendants.
Hope Ellis, et al., Plaintiffs,
v.
Koppers, Inc.. f’k/a Koppers Industries, Inc.: et al., De-
fendants.
Civil Action Nos. 3:03CV60-P-D, 3:04CV160-P-D,

Jan. 29, 2009.

West KeySummary
Federal Courts 170B £€=106.5

170B Federal Courts
170BII Venue
170BII(B) Change of Venue
170BI(B)L In General; Venue Laid in Proper
Forum
170Bk106 Determination in Particular
Transferable Actions
170Bk106.5 k. In General. Most Cited
Cases
Interest of justice did not warrant transferring action to
another division in same federal district. Holding the trial
in the other division would be an unreasonable burden on
taxpayers. The taxpayers would have to pay thousands of
dollars for mileage. meals, and hotel accommodations for
the judge, law clerks, secretary. courtroom deputy, and
court reporter.

Andre Francis Ducote, Lundy & Davis, William Monroe
Quin, II. The Quin Firm, PLLC. Jackson, MS, J. P.
Hughes, Jr., Hughes Law Firm, PA, The Woodlands, TX,
John H. Daniels. llI, Dyer. Dyer, Dyer & Jones, Green-
ville, MS, Catherine H. Cramer, Hunter William Lundy,
Lundy & Davis. Lake Charles, LA, Frank S. Thackston,
Jr., Lake Tindall, LLP, Greenville, MS, Carter Clifton Hitt,
Hughes Law Firm, PA. Oxford, MS, for Plaintiffs.

Jay Gore, I, Gore Kilpatrick & Dambrino, Grenada, MS,

© 2011 Thomson |
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Jeffrey K. Mcginness, William M. Barnes, Jr., Cal R.
Burnton, Leonard S. Kurfirst, Derek C. Smith Anthony G.
Hopp, Paul K. Freeborn, Wildman, Harrold, Allen & Di-
xon, Chicago, IL, Reuben V. Anderson Phelps Dunbar,
William Easom Jones, III, Joseph Anthony Sclafani,
Christopher A. Shapley, Brunini, Grantham. Grower &
Hewes. Jackson, MS, Christopher Wayne Winter, Wilkins
Stephens & Tipton, PA, Greenville, MS, Glenn F, Beck-
ham, Harris Frederick Powers, III. Upshaw, Williams,
Biggers. Beckham & Riddick, Greenwood, MS, for De-
fendants.

ORDER

W. ALLEN PEPPER, JR., District Judge.

*1 This matter comes before the court upon Defendants
Koppers Inc. and Beazer East, Inc.'s Motion to Reconsider
Orders of May 17, 2006 and July 25, 2006 and Set Trial in
Oxford. or, in the Alternative, for Interlocutory Appeal
[1149] and Defendant Illinois Central Railroad Company's
Joinder therein [1150]. After due consideration of the
motion and the responses filed thereto, the court finds as
follows, to-wit:

Originally 110 plaintiffs filed the instant action on March
20, 2003 in the Western Division of the Northern District
of Mississippi. On March 15, 2005, the court entered an
Order granting the defendants' motion to transfer trial to
Oxford and denying the plaintiffs’ motion to transfer to the
Greenville Division. Approximately a month later the
court entered an Order on April 14, 2005 severing 98 of the
original 110 plaintiffs and set separate trials of the re-
maining 12 plaintiffs.

Beginning in mid-April 2006 the court held the trial of the
first plaintiff of 12 which lasted for approximately three
weeks. On May 17, 2006 the court granted the plaintiff's
ore tenus motion to conduct the remaining 11 ftrials in
Greenville. In that Order. the court noted that its March 15.
2005 Order granting the defendants' motion to transfer trial
to Oxford was entered before the severance of 98 plaintiffs
and the setting of 12 separate trials and that after expe-
riencing the three-week trial in Oxford away from the
undersigned's duty station in Greenville, the court con-
cluded that it was in the interests of justice to conduct the
future trials in Greenville.

EXHIBIT

B b Gov. Works.




Slip Copy, 2009 WL 230036 (N.D.Miss.)
(Cite as: 2009 WL 230036 (N.D.Miss.))

The defendants filed a motion for a writ of mandamus to
the Fifth Circuit Court of Appeals asking the Court to
require this court to hold the future trials in Oxford. That
writ was denied without comment.

The defendants also filed an appeal of the jury verdict in
favor of Kenesha Bames. Ultimately, the Fifth Circuit
reversed and rendered the jury verdict on November 6,
2008 based on a conclusion that the applicable statute of
limitations period had run. Though the defendants argued
their position that the trials should be conducted in Oxford
to the Court of Appeals for the second time, the Court
rendered its decision without ruling on the defendants'
appeal of this court's May 17, 2006 Order transferring the
future trials to Greenville. In its November 6, 2008 Opi-
nion, however, the Court of Appeals characterized the
court's transfer of the remaining trials to Greenville as
“unprecedented.”

During a November 25, 2008 status conference in cham-
bers to determine which of the remaining plaintiffs' claims
were affected by the Court of Appeals' statute of limita-
tions ruling, the defendants reiterated their argument that
the remaining trials should be held in Oxford. Though the
plaintiffs countered that the Court of Appeals declined to
directly rule on the transfer issue. the court suggested that
the defendants should file a motion to transfer and for an
interlocutory appeal.

*2 On December 31, 2008 the defendants filed a motion to
reconsider the court's May 17, 2006 Order granting the
plaintiff's ore tenus motion to transfer future trials to
Greenville and its July 25. 2006 Order denying the de-
fendants' first motion to reconsider that order.

Having considered the background of this case and its prior
orders, the court concludes that it has the authority to hold
the future trials in Greenville and that the defendants'
second motion to reconsider the court's May 17, 2006
Order should be denied.

For the sake of convenience, the court will repeat its rea-
soning.

Pursuant to 28 U.S.C. § 1404(a). ~[fJor the convenience of
parties and witnesses, in the interest of justice. a district
court may transfer any civil action to any other district or
division where it might have been brought.” (emphasis
added).

;' ‘age 2

Title 28 U.S.C. § 1393, the divisional venue statute, was
repealed in 1988 as part of the Judicial Improvements and
Access to Justice Act. See Wright & Miller, 14D Fed. Prac,
& Proc. Juris.3d § 3809 (“[T)here is no longer any re-
quirement in federal civil cases that venue be laid in a
particular division within a district” given the repeal of 28
U.S.C. § 1393). Therefore. this action could have been
brought in the Greenville Division of the Northern District
of Mississippi.

Moreover, the Fifth Circuit has held that “[a] intradistrict
transfer is not required absent a strong showing of preju-
dice.” U.S. v. Duncan, 919 F.2d 981. 985 (5th Cir.1990).
Therefore, there is current precedent supporting this court's
decision to deny the defendants' motion to transfer in
question.

Furthermore, though § 1404(a)'s language “the conveni-
ence of parties and witnesses, in the interest of justice™
might suggest otherwise, *it is well established that the
interest of justice is a factor to be considered on its own and
an important one and that the interest of justice may be
decisive in ruling on a transfer motion....” Wright & Miller,
15 Fed. Prac. & Proc.2d § 3854 (citing e.g., Coffev v. Van
Dorn Jron Works, 796 F.2d 217, 222 (7th Cir.1986) (“The
‘interest of justice” analysis relates, then, to the efficient
functioning of the courts, not to the underlying dispute.™).

As stated in its May 17, 2006 Order. there are several
reasons why the interests of justice weigh in favor of
conducting the remaining trials in the Greenville Division.

First, the court would have been far more reluctant to grant
the defendants’ Motion to Return this Matter for Trial in
Western Division on March 15, 2005 had it known the case
would be separated into twelve separate trials. Further-
more, since the court's original transfer order on March 15,
2006, the court consolidated the case of Ellis, et al. v.
Koppers, Inc. et al., Cause Number 3:04cvi60 with the
instant case, thereby adding 948 additional plaintiffs. It is
highly burdensome and inefficient for the court to try
twelve (possibly more) 3-to-6-weck trials 145 miles away
from its duty station.

*3 Second, given there is only a 25 mile difference be-
tween Grenada (the location of the subject facility and
many of the plaintiffs) and Oxford compared to the dis-
tance between Grenada and Greenville, trying twelve
3-to-6-week trials in Oxford poses an unreasonable burden
on the taxpayers who have to pay the undersigned and his

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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law clerks, secretary. courtroom deputy. and court reporter
thousands of dollars for mileage, meals, and hotel ac-
commodations. The Clerk of Court for the Northern Dis-
trict has determined these costs amounted to $10,132.92.
Thus, if all twelve trials are tried in Oxford, the tax payers
will be burdened with a probable amount of over
$120,000.00. That cost will increase exponentially if some
or all of the approximately 948 claims are tried from the
Ellis v. Koppers case that have been consolidated with the
instant case.

Third, since the instant motion does not involve transfer of
venue from one district to another but rather from one
division to another (and keeping in mind there is no divi-
sional venue statute), the only practical difference between
trying the case in Greenville or Oxford is the jury pool
given that in either event the parties will retain the same
judge. The court concludes that the most probable reason
the defendants have been so adamant about trying the cases
in Oxford is to avoid a Greenville jury. The defendants
have proffered no evidence or even argument as to why a
Greenville jury will unduly prejudice them, much less any
clear and convincing evidence that there is any difference
between the quality of a jury in Greenville as opposed to
one in Oxford. See In_re Horseshoe Entertainment, 305
F.3d 354, 358 (5th Cir.2002) (possibility of prejudice, such
as larger verdicts, in one district or another must be estab-
lished by clear and convincing evidence; vague and inde-
finite circumstances will not suffice). Since the plaintiffs
moved for the transfer, the court concludes that the plain-
tiffs do not object to a Greenville jury.

Fourth, it is unduly burdensome on the Greenville court-
house to be without a district judge for twelve 3-to-6-week
periods 145 miles away since there would be no district
judge to attend to emergency or criminal matters that in-
evitably arise in the course of the court's business.

Fifth, in terms of convenience of witnesses. the plaintiffs
have not argued that their witnesses will be unduly bur-
dened. Furthermore, the defendants only put on one wit-
ness in the Barnes case-Dr. James Thigpen-who is from
Jackson. It is approximately 40 miles closer to Greenville
from Jackson than it is to Oxford.

The defendants insist that this court does not have the

Page 3

authority to hold the remaining trials in the Greenville
Division because (1) Title 28 U.S.C. § 104 states that
“Court for the western division shall be held in Oxford”;
and (2) the court’s stated practice in the Northern District of
Mississippi that “allow[s] a court the discretion to try any
case assigned to a given judge at his duty station” is not
approved by law.

*4 Though it is true that 28 U.S.C. § 104(a)(2) states that
“Court for the western division shall be held at Oxford,”
there is no procedural mechanism to enforce that technical
requirement given the repeal of the divisional venue sta-
tute. Furthermore, if the court were to strictly comply with
§ 104, it would be unable to hold trials for the Delta Divi-
sion since § 104(3) requires that court for the Delta Divi-
sion shall be held at Clarksdale or Cleveland and there is
no federal courthouse in Clarksdale or Cleveland. The
practice of the Northern District of Mississippi-albeit an
unwritten one-is to split up the cases in the Delta Division
among the Greenville Division and the Western Division.
Another anachronism contained in § 104 is that Eastern
Division cases shall be held in Aberdeen, Ackerman, and
Corinth when court is no longer held in the latter two cities.

As to the argument that the Northern District's unwritten
practice of allowing the discretion to try any case assigned
to a given judge at his or her duty station is not specifically
approved by law. the Northern District of Mississippi is
invested, as are presumably all federal courts, with at least
a modicum of inherent discretion to control its docket as
long as the exercise of that discretion does not run contrary
to law. As stated above, given the absence of a divisional
venue statute, the subject practice does not run contrary to
law.

After consultation with the other District and Magistrate
Judges in the Northermn District of Mississippi, it is the
opinion of the undersigned and the consensus of the Judges
of this Court that the defendants’ interpretation of the law
on the matter of intra-district transfer of trial location is not
only legally incorrect, it also fails to take into account the
nature of how civil cases and the trials thereof are divided
in this district, which is designed to avoid “judge shop-
ping.” According to the Northern District of Mississippi
Order of December 3. 2007, the allocation of cases are as
follows:

Judge Eastern Div. Delta Div. Western Div. Greenville Div.
Chief Judge Mills 20% 30% 50% 25%
Judge Pepper 5% 50% 15% 50%

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Judge Aycock 50% 10% 15% 25%
Sr. Judge Biggers 10% 10% 10% 0%
Sr. Judge Davidson 15% 0% 10% 0%

Thus, if they were required to hold civil trials in the divi-
sion in which the case was filed, the District Judges in the
Northern District would have to travel with their staffs a
great deal of the time. Accordingly, Chief Judge Mills
would have to travel for 45% of civil cases, 2! the under-
signed for 20% of civil cases. Judge Aycock for 40%, Sr.
Judge Biggers for 10%. and Sr. Judge Davidson for 10%.
Such travel would cause undue and unnecessary burdens
on the court and the taxpayers. For example, the two
courtrooms in Greenville are more readily available since
there is only one resident District Judge and one resident
Magistrate Judge. In Oxford and Aberdeen, on the other
hand, there are two resident District Judges and one resi-
dent Magistrate Judge each. Thus, for the undersigned to
schedule eleven or more separate trials in the instant case
in the Western Division would require obtaining a cour-
troom for three to four weeks at a time in an already
crowded docket in Oxford despite the fact that the cour-
troom in Greenville is readily available.

ENIi. There is no courthouse or District Judge
assigned to the Delta Division.

*5 Another burden upon the court posed by the defendants’
proposition involves the number of courtrooms in each of
the courthouses. The courthouse in Oxford has three
courtrooms, while the courthouses in Aberdeen and
Greenville each have two courtrooms. In the event the
District Judges in the Northern District of Mississippi were
required to travel for all of their civil cases, it is probable
that there would be instances in which one or more trav-
eling District Judge would need to use a given courtroom
in another courthouse which would lead to inevitable
scheduling contlicts. For example, if two traveling District
Judges both had trials scheduled in Aberdeen at or near the
same time, and the resident District Judge and Magistrate
Judge also needed their courtrooms, there would be three
District Judges and one Magistrate Judge competing for
two courtrooms.

Given the relatively recent en banc decision in [n_re
Volkswagen of America, Inc., 343 F.3d 304 (5th Cir.2008),
involving transfer of venue, the court believes it prudent to
distinguish the circumstances in this case from those in the
Volkswagen case. First and foremost, the Volkswagen case
involved a motion to transfer from one Texas district to

another Texas district. The instant case, however, involves
an intra-district transfer-i.e., a transfer of trial from one
division to another division within the same district. This is
an important distinction because, as discussed above, there
is no divisional venue statute. Furthermore, unlike the
situation in Volkswagen where the original division and
district had no connection whatsoever to the parties, wit-
nesses, or facts of the case, the situation in this case in-
volves the same judge and a different division for trial that
is a mere 23 miles further from the town wherein the al-
leged torts occurred than in the original division. Another
distinguishing factor from the Volkwagen case is that the
defendants in that case moved for transfer while it is the
plaintiffs in this case that moved for transfer. Accordingly,
this court concludes that the underlying circumstances and
holdings of Volkswagen are inapplicable to the instant
case.

Even if the Volkswagen case were applicable to the matter
at hand, the court concludes that the factors discussed by
the Court of Appeals weigh in favor of holding trial in
Greenville. The Fifth Circuit cited a number of private and
public interest factors for courts to use in determining
whether transfer from one district to another under §

1404(a) is appropriate:

The private interest factors are: “(1) the relative ease of
access to sources of proof; (2) the availability of com-
pulsory process to secure the attendance of witnesses:
(3) the cost of attendance for willing witnesses: and (4)
all other practical problems that make trial of a case
casy, expeditious and inexpensive . The public interest
factors are: (1) the administrative difficulties flowing
from court congestion; (2) the local interest in having
localized interests decided at home: (3) the familiarity of
the forum with the law that will govern the case; and (4)
the avoidance of unnecessary problems of conflict of
laws [or in] the application of foreign law.”

*6 In re Volkswagen, 545 F.3d at 313.

The first three private interest factors weigh equally be-
tween Greenville and Oxford. As stated above, it is only
approximately 25 miles farther to Greenville from Grenada
(the location of the subject facility and the neighborhood)
than to Oxford. There is no difference in the ease of access
to sources of proof. Compulsory process is available to
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secure compulsory process in both cities. The cost of at-
tendance for willing witnesses would be the same, if not
cheaper in Greenville since accommodations are more
readily available than in Oxford and the cost of living in
Greenville is less than in Oxford. However, the fourth
private factor-all other practical problems that make trial of
a case easy, expeditious and inexpensive-weighs heavily in
favor of Greenville for the reasons discussed above.

As to the public interest factors, the first factor-the ad-
ministrative difficulties flowing from court conges-
tion-have already been established to weigh in favor of
Greenville. The second factor-the local interest in having
localized interests decided at home-weighs equally be-
tween Greenville and Oxford since Grenada is relatively
equidistant between the two cities. The third factor-the
familiarity of the forum with the law that will govern the
case-also weighs equally since trial in either city will be
presided over by the same judge. The fourth factor re-
garding conflict of laws is inapplicable.

Though it concludes that the defendants’ motion to recon-
sider its ruling requiring the remaining trials to be held in
Greenville should be denied, the court agrees that the de-
fendants' alternative motion to certify an interlocutory
appeal pursuant to 28 U.S.C. § 1292 should be granted.
Though this court believes that the ground for difference of
opinion is just barely substantial enough to warrant certi-
fication, an immediate appeal from the May 15. 2006 and
July 25, 2006 Orders would materially advance the ulti-
mate termination of this litigation since a ruling from the
Court of Appeals could prevent this court from being re-
quired to try the next of the remaining trials twice.

IT IS THEREFORE ORDERED AND ADJUDGED
that:

(1) Defendants Koppers Inc. and Beazer East, Inc.'s Mo-
tion to Reconsider Orders of May 17, 2006 and July 25,
2006 and Set Trial in Oxford. or. in the Altemative, for
Interlocutory Appeal [1149] and Defendant Illinois Central
Railroad Company's Joinder therein [1150] is GRANTED
insofar as it seeks certification of the propriety of an in-
terlocutory appeal; however,

(2) The motion is DENIED insofar as it seeks to transfer
the remaining trials in this matter to Oxford, Mississippi.

SO ORDERED.

N.D.Miss.,2009.
Beck v. Koppers, Inc.
Slip Copy, 2009 WL 230036 (N.D.Miss.)
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