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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
CORPUS CHRISTI DIVISION

)
In Re: 8
SI LI CA PRODUCTS LI ABILITY 8 MDL Docket No. 1553
LI TI GATI ON 8

)

ORDER NO. 29: ADDRESSING SUBJECT-MATTER JURISDICTION,
EXPERT TESTIMONY AND SANCTIONS

Twenty nonths of pre-trial proceedings and coordinated
di scovery in the above-styled nultidistrict litigation (“NMDL”) have
culmnated in three i ssues beconming ripe for decision: (1) whether
federal subject-matter jurisdiction exists inthis MDL’s 111 cases
(totaling over 10,000 individual Plaintiffs); (2) whether the
doctors who diagnosed Plaintiffs with silicosis enployed a
sufficiently reliable methodology for their testinony to be
adm ssible; and, (3) whether Plaintiffs’ counsel should be
sanctioned for submtting unreliable diagnoses and failingto fully
conply with di scovery orders.

The rulings contained herein are summarized as foll ows.

The clains of every Plaintiff in each of the 90 cases |isted
in “Appendix A’ (attached hereto) will be REMANDED for |ack of
subj ect-matter jurisdiction. In order to allow the parties an
opportunity to petition the Mssissippi Suprene Court for
consi deration of how M ssissippi’s judicial systemcan best absorb
the return of these cases, the Motion to Stay the effective date of
remand W || be GRANTED. The Court will STAY the effective date of

the remand of the cases listed in “Appendix A’ for a period of 30
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days from the date of this Oder, after which tine remand w |
i ssue.

Kirkland v. 3M Co., S.D. Tex. Cause No. 04-639, will be sent

to the Judicial Panel on Multidistrict Litigation (“Panel”) with a
reconmendation that, for the convenience of the parties and to
pronote the just and efficient conduct of the case, Kirkland be
remanded to the United States District Court for the Northern
District of Georgia.

After the i npl ementation of the above-stated rulings, only the
19 recently-transferred cases listed in “Appendix B,” as well as

Al exander v. Air Liquide Anerica Corp., S.D. Tex. Cause No. 03-533

(originally filed in this Court), will remain in this MDL. An in-
person status conference will be conducted on August 22, 2005 at
9:00 a.m, concerning the appropriate procedure for expediting
jurisdictional discovery in the cases listed in “Appendix B,” as
well as in any later-transferred cases. As to the “Appendix B’
cases, the stay of discovery entered on February 22, 2005 (see
Order No. 26) will be lifted. As set out in Oder No. 4, all
Plaintiffs in recently-transferred actions nust submt sworn Fact
Sheets within 60 days from the date of transfer by the Panel
(excl udi ng the period during which discovery was stayed). (Order
No. 4, Y 20.)

In Al exander, Plaintiffs have 30 days fromthe date of this
Order to cure the jurisdictional allegation concerning Anmerican
Optical’s principal place of business. Should Plaintiffs fail to

-2
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cure the allegation within 30 days, American Optical wll be
di sm ssed wi t hout prejudice.

As to Alexander, Defendants’ Mdtion to Exclude wll be
GRANTED: the testinony of Dr. Harron and the testinony of Dr. Levy
(as well as their acconpanying diagnoses) are inadm ssible.
| medi ately following the August 22, 2005 status conference
addressing the “Appendi x B" cases, the Court will conduct an in-
person status conference in Al exander, to address whether (and, if
so, under what conditions) the Plaintiffs’ clains may proceed.

Def endants’ Mdtions for Sanctions will be GRANTED as to
Al exander. The law firmof O Quinn, Lami nack & Pirtle (“O Quinn")
has multiplied the proceedi ngs unreasonably and vexatiously, and
will be required to satisfy personally Al exander’s proportionate
share (i.e., one percent) of Defendants’ reasonably incurred costs,
expenses and attorneys’ fees for the Daubert hearings conducted on
February 16-18, 2005. The Court does not yet fix the anpunt of
this sanction. Instead, within seven days fromthe date of this
Oder, OQinn nust file a statenent with the Court either
adm tting or denying the Court’s estimate of $825,000 as the total
anount of fees, costs and expenses Defendants reasonably incurred
due to the three-day Daubert hearings. Should O Quinn deny the
$825, 000 figure, the Court first will allow Defendants to prove
t heir actual fees, expenses and costs for the Daubert hearings, and
then will allow O Qinn to challenge those anmounts and their
reasonabl eness; finally, the Court wll sanction O Quinn for

- 3-
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Al exander’s proportionate share of the actual fees, expenses and
costs Defendants reasonably incurred. Regar dl ess of whether
O Quinn admts or denies the $825,000 figure, the amount of the
sanction will be set in a |ater order.

As to all MDL cases transferred by the Panel before Decenber
5, 2004 (i.e., the “Appendi x A’ cases, over which the Court has no
subject-matter jurisdiction), the Mdtion to Exclude Expert
Testinony, the Motions for Sanctions, and all other pendi ng notions
not otherwise addressed in this Oder are reserved for
consideration by the appropriate state court after remand.

As to those MDL cases transferred by the Panel after Decenber
5, 2004 (i.e., the “Appendix B’" cases), the Mtion to Exclude
Expert Testinony, the Motions for Sanctions, and all other pending
notions not otherw se addressed in this Order are STAYED pendi ng

this Court’s ruling on subject-matter jurisdiction.
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I. Background
A. Silica and Silicosis!?

The mneral that lies at the heart of this litigation--silica-
-appears benign at first glance. Silica, also known as silicon
di oxi de, is the second nost conmon mneral in the earth’s crust and
is the primary ingredient of sand and 95 percent of the earth’s
rocks. But if sand or rocks are chipped, cut, drilled or ground,
respirabl e-sized particles of silica nay be produced, and the
m neral becones potentially dangerous. I nhaled silica particles
may be trapped in the lungs, causing areas of swelling and
scarring. Over tine, these swollen areas can grow |arger,
breat hi ng can becone increasingly difficult, and eventually, the
lungs may fail conpletely, resulting in death. This disease is

called “silicosis.”

Silicosis is classified into three types: chronic/classic,
accel erated and acute. Chronic or classic silicosis, the nost
common form typically requires at | east 15-20 years of noderate to
| ow exposure of respirable silica. Accelerated silicosis can occur
after 5-10 years of high exposure. Acute silicosis occurs after a
few nonths or as long as two years of exposure to extrenely high

concentrations of respirable silica. The synptons associated with

1 Unl ess otherw se noted, the background information on
silica and silicosis contained herein was gathered fromthe
websites of the Centers for D sease Control (www. cdc.gov &
www. cdc. gov/ niosh/) and the Worl d Health Organi zation
(www. who. int).

-7-
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silicosis include shortness of breath, fatigue, chest pain, weight

| oss, fever and/or respiratory failure.

The only effective treatnment for silicosis is a |lung
transplant. (Feb. 18, 2005 Trans. at 308.) Oherw se, the di sease
is incurable, progressive, and irreversible. Because people with
silicosis have a high risk of devel opi ng tubercul osis (“TB”), they
should undergo frequent TB tests and in sone cases nmay be
prescribed a TB nedication as a prophylactic neasure. (Feb. 18,
2005 Trans. at 308-09.) Silicosis also can lead to cancer and
aut oi nmune di sease, so silicotics should be frequently tested for
t hose associ ated diseases. In addition, a silicotic who has
difficulty breathing may be treated with drug therapy to keep the
ai rways open and free of nucus. A silicotic should also receive
any avail abl e pneunoni a vacci nes and shoul d be encouraged to cease
snoking. (Feb. 18, 2005 Trans. at 308.) And, of course, anyone
with silicosis should avoid further exposure to respirable silica,

to prevent the disease from worsening.

Silicosis is one of the oldest recognized occupationa
di seases, with cases recorded as far back as the 16'" century. In
the early 1930's, the Tennessee Valley Authority built the “Hawk’s
Nest Tunnel” through Gauley Muntain in Wst Virginia to build a
hydroel ectric facility. |In order to acconplish this, the workers
drilled though one mle of alnobst pure silica. Fi ve thousand
peopl e worked on this project; no safety precautions were taken to

prevent respirable-silica exposure. Approximtely 1,200 workers

- 8-
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devel oped silicosis, and approxi mately 400-600 of these workers
peri shed from the disease. This is known as the “Hawk’ s Nest
incident,” and it is <considered Anmerica's worst industrial

di saster.?

But despite the fact that the dangers of respirable silica
have been known for many years, nore than a mllion U S. workers
continue to be exposed to respirable silica. Exposure is nobst
prevalent in occupations such as abrasive blasting (i.e.

“sandbl asting”), mning, quarrying, and rock drilling.

Thi s continued exposure is tragic, because while silicosis is
I ncurable, it is also 100 percent preventable. There are well -
known steps enpl oyers, workers, and/or governnent regul ators coul d
take to drastically reduce worker exposure to respirable silica.
I ndeed, the use of crystalline silica was banned in abrasive
bl asting operations in Geat Britain in 1950 and in ot her European
nations in 1966. In the United States, in 1974, N OSH recommended
that silica sand be prohibited for use as an abrasive blasting

material in favor of |ess hazardous substances.? VWile this

2 See generally Martin Cherni ak, THE HAWK' S NEST | NCI DENT:
AMERI CA' S WORST | NDUSTRI AL DI SASTER (Yal e Univ. Press 1986).

8 NI OsSH has studied several abrasive agents that m ght be
used as substitutes for silica sand during sandbl asting. Sone of
the abrasives studied are steel grit, specular hematite, nicke
sl ag, copper slag, crushed glass, garnet, staurolite, olivine,
and coal slag. Mst of these abrasives work as well as silica
sand and cost about the sane or even | ess. However, the use of a
substitute may have ot her adverse effects. See generally
http://ww. cdc. gov/ el cosh/ docs/ d0100/ d000048/ d000048. ht m .

-9-



Case 2:03-md-01553 Document 1902-1  Filed 06/30/2005 Page 10 of 249

reconmendati on was not adopted, beginning in the 1970's, GOSHA
i npl emented regul ations requiring the use of respirators, as well
as other neasures designed to reduce workers’ exposure to

respirable silica. In 2001, OSHA reported:

Al t hough OSHA currently has a perm ssible exposure |imt
for crystalline silica ..., nore than 30 percent of OSHA-
coll ected silica sanples from1982 t hrough 1991 exceeded
thislimt. Additionally recent studi es suggest that the
current OSHA standard is insufficient to protect against
silicosis.

66 Fed. Reg. 25724, 25727 (May 14, 2001). St eps enpl oyers and
wor kers can take to prevent exposure include engineering controls,
such as ventilation systens, automated equi pnment operated from an
encl osed booth, and “wet nethods” (e.g., while cutting masonry or
concrete, using water to prevent silica dust clouds), as well as

the proper use of appropriate respirators.

Yet, while even a single silicosis death is one death too
many, progress is being nade. The Centers for D sease Control
(“CDC’) has found that the nunber of U S. workers exposed to silica
dust has declined steadily from 1970 to 2002. Correspondi ngly,
silicosis deaths have also steadily declined.?* The Nati onal
Institute for Cccupational Safety and Health (“NIOSH"), in its nost
recent estimtes, reports that deaths attributable to silicosis in

the United States have declined steadily each year from 1,157

4 The CDC estimates that this decline in silicosis
nortality is due to (1) the loss of jobs in heavy industry, and
(2) dust Iimts in the U S., which have been increased steadily
for approximately thirty years. (Feb. 18, 2005 Trans. at 226.)

-10-
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deaths in 1968 to 187 deaths in 1999. According to NIOSH, the
state with the highest silicosis nortality rate is West Virginia,
with an age-adjusted nortality rate of 4.74 deaths per mllion
popul ati on over the 10-year period from 1990-1999.°5 M ssi ssippi
ranks 43¢ in the United States, with an age-adjusted silicosis
nortality rate of 0.64 deaths per mllion, equating to 1.3

silicosis deaths per year.®

A recent peer-reviewed study of the incidence of silicosis in
M chigan found that from 1987 to 1996, the ratio of the nunber of
living to deceased silicosis cases was 6.44.7 Applying this ratio
to NNOSH s silicosis nortality statistics between 1990 and 1999
(during which tinme M ssissippi had 13 silicosis deaths), one would

anticipate approxinately eight new silicosis cases per year in

> See www. cdc. gov/ ni osh/ docs/ 2003- 111/ pdf s/ 2003-111d. pdf.

¢ See id.; Feb. 18, 2005 Trans. at 228. Al abama ranks 19th,
with an age-adjusted nortality rate of 1.20 deaths per mllion,
and Texas ranks 33", with an age-adjusted nortality rate of 0.83
deaths per mllion. See ww. cdc. gov/ ni osh/ docs/2003-
111/ pdf s/ 2003-111d. pdf.

" (Feb. 18, 2005 Trans. at 229.) The researchers conpared
t he nunber of silicosis deaths on death certificates with the
nunber of silicosis cases reported by doctors, hospitals and
wor ker’ s conpensation agencies in Mchigan. (Feb. 18, 2005
Trans. at 231.) In Mchigan, silicosis is “reportable”, neaning
that any diagnosis nust be reported to the appropriate agency by
law. (By contrast, silicosis is not a reportable disease in
M ssi ssi ppi .)

Accordi ng to occupational nedicine expert Dr. Gary Friedman,
sone experts feel the 6.44 nmultiplier is too high. (Feb. 18,
2005 Trans. at 231.) The issue is whether the multiplier
accurately conpensates for the likelihood that silicosis cases
are sonetinmes mssed or m sdi agnosed by physicians. (Feb. 18,
2005 Trans. at 118.)

-11-



Case 2:03-md-01553 Document 1902-1  Filed 06/30/2005 Page 12 of 249

M ssi ssi ppi . Applying the 6.44 nmnultiplier to the 1999 U S
nortality rate, one would anticipate approximtely 1,204 new

silicosis cases per year throughout the entire United States.

This information provides the backdrop for the issue of
i mmedi ate concern to this Court: silicosis |lawsuits, especially in
M ssissippi. In 2000, approximately 40 Plaintiffs filed silicosis
clainms in Mssissippi courts. In 2001, approximtely 76 Plaintiffs
filed silicosis clains in Mssissippi courts. These nunbers are
consi derably higher than what one m ght expect given the M chigan
study, but they are not outside the real mof what an epi dem ol ogi st

woul d say is possible in M ssissippi.?8

However, in 2002, the nunber of new M ssissippi silicosis
cl ai ms skyrocketed to approxi mately 10,642. In 2003 and 2004, the
nunmber of new silicosis clains in Mssissippi continued to be
shocki ngly high, at 7,228 clains in 2003 and 2,609 clains in 2004.
By way of conparison, in 2002, on average, nore silicosis clains
were filed per day in Mssissippi courts than had been filed for
the entire year only two years earlier. And during 2002-2004, the

20,479 new silicosis clainms in Mssissippi are over five tines

8 Dr. Howard Wlliam Oy, an epideni ol ogi st who worked for
the CDC for 23 years, estimated that based on data from Nl OSH s
silicosis surveillance system (which actively solicits case
reports from pul nonary and occupati onal nedici ne physicians and
“B-readers” (discussed infra)) and fromthe M chigan study
(referenced supra), there would be between 36 and 73 cases of
silicosis diagnosed in Mssissippi per year. (Oy Aff. at 3
(attached to MDL 03-1553 Docket Entry 1145).)

-12-
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greater than the total nunber of silicosis cases one woul d expect

over the sanme period in the entire United States.

This explosion in the nunber of silicosis clains in
M ssi ssi ppi suggests a silicosis epidemic 20 tinmes worse than the
Hawk’ s Nest incident. | ndeed, these clains suggest perhaps the

wor st industrial disaster in recorded world history.

And yet, these clains do not | ook anything |i ke what one woul d
expect froman industrial disaster. One would expect an industri al
di saster to | ook |li ke the Hawk’ s Nest incident: presenting cases of
acute silicosis (with relatively brief incubation periods),
emanating from a single worksite or geographic area with an
extrenmely high concentration of silica. To the contrary, virtually
all of these silicosis clainms are for chronic or classic silicosis
(with incubation periods in excess of 15 years). The clains do not
i nvolve a single worksite or area, but instead represent hundreds
of worksites scattered t hroughout the state of M ssissippi, a state

whose silicosis nortality rate is anong the |owest in the nation.?®

°® According to the CDC, Mssissippi’s silicosis nortality
rate ranks 43’9 out of the 50 states. See www. cdc. gov/ ni osh/
docs/ 2003- 111/ pdf s/ 2003-111d. pdf. CQutside of M ssissippi, the
majority of the remainder of Plaintiffs in this MDL reside in
Al abama (which ranks 19'" in silicosis nortality), Texas (which
ranks 33'%), and Kentucky (which ranks 14'"). The states with the
hi ghest silicosis nortality rates (Wst Virginia, Vernont,
Col orado, Pennsyl vani a and New Mexi co being the top five) are not
represented. According to the nost recent statistics fromthe
CDC s Morbidity and Mortality Weekly Report, during the years of
1968- 2002, “[b]y county, the greatest age-adjusted [silicosis]
nortality rates were clustered in western states, northeastern
states, and north Atlantic states.” http://ww.cdc. gov/ nma/
previ ew mmw ht M / mb416a2. ht m
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Case 2:03-md-01553 Document 1902-1  Filed 06/30/2005 Page 14 of 249

Mor eover, given the sheer vol une of cl ai ns— each supported by
a silicosis diagnosis froma physi ci an—one woul d expect the CDC or
NIl OSH to be involved, exam ning and responding to this enornous
epi denmic. One woul d expect | ocal health departnments and physici an
groups to be nobilized. One would expect a flurry of articles and

attention fromthe nedi a, such as what occurred i n 2003 wi t h SARS. 1°

But none of these things have happened. There has been no
response from OSHA, the CDC, NOSH or the Anmerican Medica
Associ ation to this sudden, unprecedented onslaught of silicosis
cases. By contrast, the CDC and NI OSH i ssued an outbreak alert in
1988 for 10 cases of silicosis in Ector County, Texas, and for a
single death fromacute silicosis in Chio in 1992. (Feb. 18, 2005
Trans. at 234.) The OSHA field office in Jackson, M ssissippi has
had no reports of any silica problens in recent years and has had
no requests for any silica-related i nvestigations. (Feb. 18, 2005
Trans. at 237.) Oficials fromthe M ssissippi State Departnent of
Heal t h, the M ssissippi Medical Association, the M ssissippi Board
of Licensure, and the University of M ssissippi Medical School al
were unaware of any increase in silicosis cases in M ssissippi.
(Feb. 18, 2005 Trans. at 237-41.) Likew se, M ssissippi’s apparent
silicosis epidem c has been greeted with silence by the nedia, the

public, Congress and the scientific communities.

10 There has been 27 SARS cases in the United States, 251
i n Canada, and approxi nmately 8,000 worl dwi de, nostly in Asia.
(Feb. 18, 2005 Trans. at 235.)

- 14-
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In short, this appears to be a phantom epi dem ¢, unnoticed by
everyone other than those ennmeshed in the l|egal system the
def endants, who have already spent mllions of dollars defending
these suits; the plaintiffs, who have been told that they are
suffering from an incurable, irreversible and potentially fatal
di sease; and the courts, who nust determ ne whether they are being
faced with the effects of an industrial disaster of unprecedented

proporti on—or sonething else entirely.
B. MDL

Over 10,000 of the silicosis clains recently filed in
Mssissippi (as well as claims filed in Kentucky, Texas and
M ssouri) are now pending in the above-styled MDL. The MDL began
on Septenber 4, 2003, when the Judicial Panel on Miltidistrict
Litigation centralized 22 actions into this Court pursuant to 28
U S C § 1407, for coordinated or consolidated pretrial

proceedings. See lnre Silica Prods. Liab. Litig., 280 F. Supp

1 Title 28 U.S.C. § 1407, the MDL statute, provides in
rel evant part:
When civil actions involving one or nore conmon
guestions of fact are pending in different districts,
such actions may be transferred to any district for
coordi nated or consolidated pretrial proceedings. Such
transfers shall be made by the judicial panel on
mul tidistrict litigation authorized by this section
upon its determ nation that transfers for such
proceedings wll be for the conveni ence of parties and
W tnesses and wll pronote the just and efficient
conduct of such actions. Each action so transferred
shall be remanded by the panel at or before the
concl usion of such pretrial proceedings to the district
fromwhich it was transferred unless it shall have been
previously term nated...

-15-
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2d 1381 (J.P.ML. 2003). Since that time, 85 additional actions
have been conditionally transferred to this M. Cunul atively,
these cases involve over 10,000 individual Plaintiffs, each
alleging injuries fromsilica exposure caused by over 250 corporate

Def endant s. 3

The majority of Plaintiffs are individuals who were at one
poi nt enpl oyed as sandbl asters, foundry workers, or in other trades
whi ch required themto work in an environnent that exposed themto
silica dust. Plaintiffs have sued Defendants who nade a product
whi ch contains silica, made a product used to protect workers from
exposure to silica, and/ or made a product used to work with silica.
Plaintiffs assert the follow ng causes of action under state |aw
negl i gence, gross negligence, Dbreach of warranty, products
liability, premses liability, civil conspiracy, and fraud.

Plaintiffs seek conpensatory and punitive danages.

28 U.S.C. § 1407(a).

2 An additional action in this MOL was originally filed in
this Court, Al exander v. Air Liquide Anerica Corp., S.D. Tex.
Cause No. 03-533.

13 The exact nunbers of Plaintiffs and Def endants change on
an alnost daily basis. This is because clains are either
subtracted fromthis MDL (usually via unopposed notions to
di sm ss occasi oned by settlenment or agreenent of the parties) or
added to this MDL (via conditional transfer orders fromthe
Judi cial Panel on Multidistrict Litigation).

-16-
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One- hundr ed-seven of the 111 cases inthis MDL were originally
filed in Mssissippi state court.? The vast nmajority of Plaintiffs
in the MDL cases are citizens of M ssissippi, A abama and Texas,
al though the Plaintiffs also include a scattering of residents of
ot her states (Arkansas, California, Florida, Georgia, Illinois
| ndi ana, Kentucky, Louisiana, Mchigan, M ssouri, North Carolina,
Ohi 0, Tennessee, and West Virginia). The nunber of Plaintiffs in
the cases range from1l to 4,280. The nunber of Defendants in the
cases range from 6 to 134, all corporations, sonme of which are
i ncorporated in, or have their principal place of business in,

M ssi ssi ppi . *°

14 The four current MDL cases filed outside of M ssissipp
are: Al exander v. Air Liquide Arerica Corp., S.D. Tex. Cause No.
03-533 (filed originally in this Court on the basis of diversity
jurisdiction); Kirkland v. 3M S.D. Tex. Cause No. 04-639 (filed
originally in Georgia state court and subsequently renoved to the
Northern District of Georgia, where it was assigned cause nunber
1: 04-2152); Covey v. Union Pacific RR, S.D. Tex. Cause No. 05-
93 (filed originally in Mssouri state court and renoved to the
Eastern District of Mssouri, where it was assigned cause nunber
4:03-1686); and, Adans v. Pulnpsan Safety Equip. Corp., S.D. Tex.
Cause No. 05-183 (filed originally in Kentucky state court and
renoved to the Western District of Kentucky, where it was
assi gned cause nunber 5:04-123).

% I'n many cases, the nunber of Defendants bear no apparent
relationship to the nunber of Plaintiffs. Instead, the nunber of
Def endants (and the identity of the Defendants) seemto be
contingent on the identity of the Plaintiffs’ law firns rather
than the identity of the Plaintiffs. For instance, O Quinn,
Laminack & Pirtle is Plaintiffs’ counsel in 18 MDL cases, 16 of
whi ch are brought against the sane 73 Defendants, despite the
fact that the Plaintiffs in those 16 cases range in nunber from?9
to 410. Likew se, Canpbell, Cherry, Harrison, Davis & Dove is
Plaintiffs’ counsel in tw MDL cases, one with 247 Plaintiffs and
one with 4,280 Plaintiffs, but both against the sane 134
Def endant s.

-17-
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Def endants renoved each of the 104 M ssissippi cases to
federal court, alleging diversity jurisdiction.® The renoving
Def endants asserted that while conplete diversity did not exist on
the face of the Conplaints, in each case, the Plaintiffs had been
i mproperly joined because no two Plaintiffs had simlar exposure
histories to silica. Def endants argued that in deciding
jurisdiction, the Court should sever each Plaintiff’s claim and
focus solely on the citizenship of the specific Defendants who
all egedly caused that Plaintiff’s specific injury. Def endant s
argued that once this is done, sonme Plaintiffs’ clainms would be
remanded to state court, but the vast mgjority of severed clains
would be within the diversity jurisdiction of federal court. At
the tinme of renoval, Defendants provided no proof for its
assertions; they nerely asserted “[o]n information and belief, few,
if any, plaintiffs were exposed to the M ssissippi Defendants’

products. Therefore, the M ssissippi Defendants were fraudulently

1 At the time of renoval, Defendants al so argued t hat
federal bankruptcy jurisdiction existed due to the fact that sone
Plaintiffs had filed bankruptcy. Defendants asserted that
“Is]onme or all of the clainms in this action are core proceedings
or are related to the above-referenced bankruptcy cases, and are
within the Court’s original jurisdiction.” (See, e.d., Notice of
Renoval, Sullivan v. Aearo, 03-369, T 12.) Defendants did not
specify which Plaintiffs had filed for bankruptcy protection or
when, instead stating in the renoval notices that “defendants
cannot w thout remand-rel ated discovery identify every plaintiff
wi th a bankruptcy case.” (ld. T 10.) However, this argunent was
qui ckl y abandoned by Defendants and has not been reasserted.
Since the renoving party bears the burden of show ng that renova
was proper, see Manguno v. Prudential Prop. & Cas. Ins. Co., 276
F.3d 720, 723 (5'" Gir. 2002), and since Defendants have failed
to even attenpt to nake this showing, the Court will not dwell on
the i ssue of bankruptcy jurisdiction.
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joined as to [the] overwhelmng majority of plaintiffs.” (See

e.q., Notice of Renoval, Sullivan v. Aearo, S.D. Tex. Cause No. 03-

369, § 6.) The notices of renoval also alleged that, “[a]lthough
the conplaint is silent, it is facially apparent that the anount in

controversy exceeds $75, 000, exclusive of costs.” (ld. ¥ 8.)

When the cases were initially transferred to this Court, a
nunber of remand notions filed by Plaintiffs were pending. More

remand notions foll owed.

On Decenber 12, 2003, at the outset of the first in-person
conference in this MDL, the Court raised the issue of its subject-
matter jurisdiction. The Court stated its opinion that, based upon
the relevant |aw and the subm ssions of the parties up to that
point, it did not appear that the Court had jurisdiction over the
MDL cases. (Dec. 12, 2003 Hearing Trans. at 12-13, 18 (“I’ m not
cl osi ng down your jurisdictional issue. But if | have to [decide]
it right now, ... | would remand all the cases to State Court.”).)
The Court proposed giving the Defendants “all the discovery [they]
want on fraudulent msjoinder.” (ld. at 13.) However, the
Def endants asked if, prior to any discovery, they could further
brief the jurisdictional issue. (ld. at 14-15.) The Court agreed,
but al so noted the benefit of coordi nated di scovery: “[I]f | end up

remanding ... all [the cases] to State Court a year from now, you

7 As discussed infra, fraudulent m sjoinder is a doctrine
relevant to a federal court’s subject-matter jurisdiction—
specifically, diversity jurisdiction.
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will at |east have had the opportunity to have one forum to do

di scovery, one forumto prepare your case.” (ld. at 15.)

In md-January 2004, at the direction of the Court, the
parties submtted briefs on the i ssue of the Court’s subject matter
jurisdiction. Def endants proposed a process whereby the Court
woul d apply the doctrines of “fraudul ent joinder” and “fraudul ent
m sjoinder” to scrutinize the clains of each Plaintiff in order to
determ ne precisely against whomthat Plaintiff has a legitinmte
claim Only after parsing the pleadings in this way did the
Def endants propose the Court |ook to the citizenship of the
“legitimate ‘plaintiff vs. defendant’ groupings” in order to
determ ne whether conplete diversity exists. (Martin Materials
Separate Mem (Qpposing Remand, MDL docket entry 83, at 7.)
Def endants’ proposed process entailed conducting “remand-rel at ed
di scovery” (designed to pierce the generalized conplaints and

determ ne the precise nature of each Plaintiff’s clain.

Plaintiffs maintained their position that the Court | acked
subject-matter jurisdiction. They further argued that if discovery

was permtted, it should not be [imted to jurisdictional issues.

On January 23, 2004, after the second status conference, the
Court denied all pending notions to remand wi t hout prejudice to re-
urge at a later date. (Order No. 4 1 1.) At the request of the
parties, the Court issued Paragraph 19 of Order No. 4, designed to
aid the Court in determning its subject-matter jurisdiction by

“devel op[ing] the factual basis for the clains of each Plaintiff.”
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(Order No. 4, || 19.)18 In conpliance with this

8 Order No. 4 provides, in relevant part:

19. The Parties have two weeks to create an affidavit

that can be used to develop the factual basis for the

clainms of each Plaintiff. At a mninmum the Plaintiffs

nmust di scl ose where they believe they were exposed to
silica including the date and | ocation, state their
particul ari zed cl ai ns agai nst each Defendant, provide

nmedi cal rel ease authorization, and provide IRS rel ease

aut hori zation. The Parties have two weeks to agree on

a definition of “silica-related products” that wll

govern the products clains in this litigation. |If an

agreenent can not be reached on these nmatters, the

Parties are instructed to contact the Court’s case

manager and a hearing will be held on Thursday,

February 5, 2004 at 8:30 a.m

20. Initial D sclosures nust be nade by April 5, 2004.

Plaintiffs nust provide conpleted affidavits of the

factual basis of their clains. 1In all later

transferred cases, Plaintiffs’ affidavits nust be

di scl osed within 60 days fromthe date of transfer by

the Judicial Panel on Miultidistrict Litigation.

Def endants nust disclose all silica-related products

t hey manufactured or distributed fromthe year 1930

forward and include the relevant tinme frane of

production/distribution for each product, pursuant to

the agreed definition of “silica-related products.”

(Order No. 4, 11T 19-20.)

This Court entered these Orders, as well as those di scussed
infra, as an exercise of its “wi de discretion” over the
managenent of pretrial discovery, especially when “handl[ing] the
conpl ex issues and potential burdens on defendants and the court
in mass tort litigation.” Acuna v. Brown & Root Inc., 200 F.3d
335, 340 (5'" Cir. 2000) (“[T]here are approxi mately one thousand
six hundred plaintiffs suing over one hundred defendants for a
range of injuries occurring over a span of up to forty years.
Nei t her the defendants nor the court was on notice from
plaintiffs’ pleadings as to how many instances of which di seases
were being clainmed as injuries or which facilities were all eged
to have caused those injuries. It was within the court’s
discretion to take steps to manage the conplex and potentially
very burdensone di scovery that the cases would require.”) (citing
Landry v. Air Line Pilots Ass’n Int’'l AFL-C O 901 F.2d 404, 436
(5" Cir. 1990); Fournier v. Textron, Inc., 776 F.2d 532, 534 (5'"
Cir. 1985) (noting district court’s authority to nanage and
devel op conplex litigation discovery)). In Acuna, the Fifth
Circuit affirmed the district court’s dismissal of plaintiffs’
clainms prior to the cormencenent of discovery when plaintiffs
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Order, the parties agreed to the formof sworn “Fact Sheets” to be
submtted by each Plaintiff and each Defendant. The Plaintiff’s
Fact Sheet required each Plaintiff to submt specific information
about when, where and how each Plaintiff alleged he or she was
exposed to silica dust. The Plaintiff’s Fact Sheet al so required
detail ed nmedical information concerning each Plaintiff’'s silica-
related injury. Defendant’s Fact Sheet required each Defendant to
provi de i nformation (i ncludi ng photographs) of each silica-rel ated
product that the Def endant desi gned, manufactured, marketed, sold,
and/or distributed from 1930 to the present. (According to
Plaintiffs, this informati on was necessary for themto determ ne
preci sely agai nst which Defendants each Plaintiff had a claim)
Bl ank exanpl es of each Fact Sheet are attached to Order No. 6,
I ssued February 5, 2004; six exanples of conpleted Plaintiff’s Fact

Sheets are attached hereto as Exhi bits 32-37.1%°

The Court did not limt discovery to the conpletion of the
Fact Sheets, but instead allowed discovery to proceed at the

di scretion of the parties. |In addition, the Court established a

failed to obey district court’s order requiring plaintiffs to
submt expert affidavits that “had to specify, for each
plaintiff, the injuries or illnesses suffered by the plaintiff
that were caused by the all eged urani um exposure, the materials
or substances causing the injury and the facility thought to be
their source, the dates or circunstances and neans of exposure to
the injurious materials, and the scientific and nedi cal bases for
the expert’s opinions.” Acuna, 200 F.3d at 338, 340.

19 Certain portions of the Fact Sheets have been onmtted
fromthese Exhibits. Specifically, the signed authorizations to
rel ease nmedi cal and financial records have been omtted, as well
as all Social Security earnings statenents.
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met hod for handling discovery disputes quickly and efficiently.
(Order No. 4, 1 21 (“Each party is ordered to bring any discovery
Issue to the Court’s attention inmediately. At first sign of a
di scovery problem all parties shall nake a joint tel ephone call to
t he case nanager who wi Il schedul e a joint conference call with the
Court that same day.”).) At the sane tine, the Court directed the
establ i shnent of a docunent depository for all docunents produced
in these cases, as well as a website, ww. ndl 1553. com to serve as
the electronic bulletin board for this litigation. (Oder No. 4

17; Order No. 5A.)

Over the course of the next year, the Court conducted in-
person status conferences approxi mately every 5-8 weeks. At these

conferences, the Court addressed scores of pending notions,

di scovery disputes and administrative mtters. The Court also
repeatedly returned to the issue of its subject-nmatter
jurisdiction. Invariably, this issue boiled down to Defendants’

objections that Plaintiffs’ Fact Sheets were too generalized to
all ow the Defendants to identify precisely which Defendant(s) each
Plaintiff was all eging caused his or her injury. These objections
woul d typically be followed by counter-objections fromPlaintiffs
t hat Def endants’ deficient disclosures were hanpering their efforts

to develop the factual bases for their clains.?

20 More specifically, Plaintiffs have repeatedly argued
that in order to aid Plaintiffs in narrowing their clainms, they
need (1) photos of each silica-related product manufactured, sold
or distributed by each Defendant, and (2) sal es receipts show ng
the ultimte destinations of each Defendant’s silica-rel ated
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For exanple, after the May 17, 2004 status conference, the

Court issued Order No. 10, which states, in part:

5. The Court notes that Plaintiffs disclosures intheir
Fact Sheets appear deficient. Additionally, Plaintiffs
chal | enge the adequacy of Defendants’ disclosures. The
Parties have wuntil the next hearing to cure any
deficiencies. The Court will address the adequacy of the
di scl osures by both sides at the next hearing.

6. Defendants are ordered to disclose any nachi nes or
products that they manufacture that produce respirable
crystalline silica dust as previously expl ained in O der
No. 6, as well as products and applications that are
included inthe list identified by National Institute for
Cccupational Safety and Health (“NICSH') as containing
respirable crystalline silica dust. Defendants are al so
ordered to disclose as “silica related products” any
product that contains a Material Safety Data Sheet
(“MSDS”), or other warning, that warns of silicosis or
silica exposure fromusing the product.

(Order No. 10 1 5-6.) After the June 28, 2004 status conference,

the Court issued Order No. 12, which provides in part:

12. Plaintiffs have two weeks to supplenent their fact
sheets with regards to the types of products used and any
I dentifying product information. The Court finds that
products listed on Plaintiffs’ fact sheets represent
regul ar use only by Plaintiffs. If a specific product
nane or identifying information is not included on the
fact sheets then the Court finds that neither the product
nane nor identifying information is known by Plaintiffs
at this tine.

13. Plaintiffs have two weeks to supplenent their fact
sheets to include the nanes, dates, and |ocations of
specific work sites where Plaintiffs allege exposure to
silica. Once a particular work site is identified by
rel evant dates of enploynent, |ocation, and types of
products, Defendants have 30 days to produce any sal es
records for that work site enconpassing the products
descri bed by Plaintiff.

product s.
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(Order No. 12 1Y 12-13.) After the August 22, 2004 status
conference, the Court i ssued Oder No. 13, which addressed a nunber
of deficiencies in the Defendants’ discl osures of sal es records and

distributor lists. (Order No. 13 1 2-4, 8-9.)

The obj ections about each side’s di sclosures continued. After
the Cctober 14, 2004 status conference, the Court issued Anended

Order No. 14, which provides in part:

1. Wthin 90 days after receiving Defendants’ sales
receipts (as ordered by the Court to be due on Cctober
15, 2004) Plaintiffs are required to dismss wthout
prejudi ce all Defendants not identified by nanme in said
receipts unless a Defendant’s product has been
specificallyidentifiedinaPlaintiff's previously filed
af fidavit.

2. To the extent not already done, Plaintiffs are
ordered thirty days from today to supplenent their
initial affidavits with the identity of worksites,
I ncl udi ng address and enpl oyer nane, at which injuries
occurred, and the date range of said exposure.

8. At least 30 days prior to any Plaintiff’s deposition,
Plaintiffs will notify all Defendants agai nst whom t hat
Plaintiff has a cause of action. Al other Defendants
will be dism ssed without prejudice as to that Plaintiff.
Fai lure to adequately notify the Defendants may result in
sanctions against the Plaintiff of up to five hundred
dol l ars for each Defendant who appears unnecessarily.

(Am Order No. 14 1Y 1-2, 8.)

Bet ween each status conference, the Court ruled on a nultitude
of notions, conducted a nunber of phone conferences to resolve
di scovery disputes, entered protective orders, and otherw se
i npl enented a nunber of adm nistrative neasures designed to nove

t hese cases forward.
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However, one thing that the Court did not do was enter a case
managenent plan. The Court urged the parties to jointly construct
and agree to a plan governing the discovery process. But the
parties proved unwilling to agree. Instead, Plaintiffs and
Def endants submitted conpeting proposed case nanagenent plans.
Plaintiffs’ proposed plan would establish four “representative
worksite tracks for case-specific pretrial preparation.” Each
track (representing four of the larger worksites at issue) would
consi st of 60 Plaintiffs (20 selected by Plaintiffs, 20 sel ected by
Def endants and 20 randomy selected by the Court). Under this
pl an, discovery on the 240 representative Plaintiffs would be
concl uded by the beginning of 2006, with the entire MDL set to
conclude January 31, 2006. The Defendants objected that this
provision would allow them to depose only 2.4 percent of the
Plaintiffs (while Plaintiffs would have been free to depose all of
the Defendants), leaving the vast nmgjority of the discovery and
pre-trial notions against Plaintiffs to be handl ed after the cases
were returned to the transferor courts. The Defendants also
objected that allowing Plaintiffs to select one-third of the
representatives would create an unrepresentative sanple of
Plaintiffs, since the initial disclosures showed that 93 percent of

Plaintiffs had m nimal radiographic findings.

By contrast, the Defendants’ proposed case managenent pl an had
much grander aspirations—it provided for di scovery on every one of

the 10,000 Plaintiffs’ claims. It would acconplish this by
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“staging” the discovery of the clainms: a schedule would be
established for discovery of each claim once a Plaintiff is
selected to a nonthly grouping of clains. Forty Plaintiffs would
be randomy chosen for each nonthly grouping, and el even groupi ngs
woul d be sel ected each year, with no nonthly grouping for Decenber.
For the first grouping of forty Plaintiffs, discovery would be
conpl et ed and di spositive notions would be fully briefed on Cctober
15, 2005. Defendants envisioned that this process would continue
at a rate of 440 Plaintiffs per year until all Plaintiffs clains
had been exhausted. Thus, Defendants envisioned that discovery in
this MOL would continue for over twenty years (and possibly nuch
|l onger, judging by the rate at which new cases have been
transferred to the MDL). Wile such interm nable discovery m ght
guarantee lifetinme enpl oynent for defense counsel, it also calls to

m nd the saying that “justice delayed is justice denied.”*

After hearing argunments on the issue, the Court declined to
order that either plan be inplenented. I nstead, the Court nade
clear at the Cctober 14 status conference that there were no orders
(other than agreed protective orders) limting discovery at all
(Am Order No. 14 1 5.) However, for the second tine (the first
being in May 2004), the Court ordered that the Plaintiffs who are
nost ill be deposed first. (Am Order No. 14 |1 6-7; Order No. 10

1T 7.) To this end, Plaintiffs were ordered “to identify and

2l The saying is attributed to WIlliam d adstone. See
http://bartl eby. school . aol . coml 73/ 954. ht i .
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provide to Defendants a list of grouped Plaintiffs arranged
seriatimwi th the hi ghest nunber b-read to the lowest. Plaintiffs
will identify inthis list those Plaintiffs who do not have a high
nunber b-read but whomthey believe to be seriously ill with silica

rel ated disease.” (Am Oder No. 14 | 6.)

Finally, by the Decenber 2004 status conference, it was clear
that a decision on the issue of subject-matter jurisdiction could
no | onger be delayed. In Oder No. 19, issued after the Decenber
17, 2004 status conference (wherein Plaintiffs represented that all
Fact Sheets had been filed), the Court ordered “[Db]riefing (and any
designation of evidence) on the issue of this Court’s subject
matter jurisdiction (as affected by recent M ssissippi Suprene
Court caselaw and the inability to determ ne what cause of action
each Plaintiff has agai nst each Defendant).” (Order No. 19 | 2.)
Also in Order No. 19, the Court noted that an agreenment had been
reached between a nunber of Plaintiffs and Defendants whereby the
Plaintiffs who failed to specifically identify a particular
Def endant’ s product on a Fact Sheet or product identification chart
woul d dismss that Defendant w thout prejudice, subject to the

parties entering into a tolling agreenent. (Order No. 19 § 12.)

As directed by Order No. 19, Defendants filed their final
subm ssions on the issue of federal jurisdiction on February 4,
2005. Two groupings of Defendants submtted briefs arguing that
the Court should sever each Plaintiff’s clainms, then require each

Plaintiff contesting jurisdiction to refile notions for remand
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acconpani ed by conplaints plead with specificity (as well as
jurisdictional evidence in sonme cases) to support the assertion
that the Court |acks jurisdiction. Another Defendant, 3M Conpany
(“3M), filed a nmotion to remand, arguing that virtually all
Plaintiffs still assert clains agai nst non-di verse Defendants, and
therefore the cases should be remanded to state court. O these
subm ssions, only 3M supported it wth evidence, submtting
Plaintiffs' Fact Sheets and nedi cal subm ssions. At the sane tine,
3M as well as other Defendants, noved for sanctions against
Plaintiffs on the grounds that the di agnoses on which these cases

are based were made fraudul ently.

Bef ore addressing the remand notions, the Court conducted
Daubert?? hearings/ Court depositions of the Plaintiffs’ diagnosing
experts and the “screening conpani es” that hired them (O der No.
19 1 4.) As discussed below, the Court conducted these hearings
prior to deciding the issue of subject-matter jurisdiction for two
reasons: (1) because they were potentially relevant to the i ssue of
the Court’s subject-matter jurisdiction, and (2) because they were
warrant ed by Defendants’ notion for sanctions, which is a matter a

court wi thout subject-matter jurisdiction may consider, see Wlly

22 See Daubert v. Merrell Dow Pharm, Inc., 509 U S. 579
(1993). Under Daubert and its progeny, the trial court nmakes a
“prelimnary assessnent of whether the reasoning or nethodol ogy
underlying the [expert] testinony is scientifically valid and of
whet her that reasoning or nethodol ogy can be applied to the facts
at issue.” 1d. at 592-93.
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v. Coastal Corp., 503 U S 131 (1992). These hearings spanned

t hree days, from February 16, 2005 to February 18, 2005.
II. Daubert Hearings/Court Depositions
A. The Need for the Hearings

Prior to turning to the evidence adduced at the hearings, it
is helpful first to summarize the facts that warranted them As
the Plaintiffs’ Fact Sheets came pouring into the docunent
deposi tory, sonething remarkabl e becanme apparent. As required by
this Court’s orders, the Fact Sheets list all of the Plaintiffs’
physi ci ans—not just the physicians who diagnhosed the Plaintiffs
with silicosis. In total, the nore than 9,000 Plaintiffs who
submtted Fact Sheets?® |isted the nanmes of approximtely 8,000
different doctors. And yet, when it cane to isolating the doctors
who di agnosed Plaintiffs wwth silicosis, the same handful of nanes

kept repeating. All told, the over 9,000 Plaintiffs who submtted

Fact Sheets were diagnosed with silicosis by only 12 doctors.? In

22 Many of the Plaintiffs sinply failed to obey the Court’s
repeated orders to submt Fact Sheets. These Plaintiffs wll be
addressed, infra.

24 The twel ve doctors are: Dr. Robert Altneyer, Dr. Janes
Bal |l ard, Dr. Kevin Cooper, Dr. Todd Coulter, Dr. Andrew Harron,
Dr. Ray Harron, Dr. dynn Hilbun, Dr. Richard Levine, Dr. Barry
Levy, Dr. George Martindale, Dr. W Allen Qaks, and Dr. Jay
Segarra. The di agnoses and underlyi ng met hodol ogy of Dr.
Al tnmeyer and Dr. Levine are not discussed in this Oder. By
agreenent of the parties (because of the relatively small nunber
of diagnoses Dr. Altneyer and Dr. Levine issued), neither doctor
testified at the Daubert hearings/ Court depositions.

Throughout this Order, the Court refers to these physicians
as the “diagnosing doctors.” This is not nmeant to inply that any
of the physicians are fact witnesses. Plaintiffs have made no
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virtually every case, these doctors were not the Plaintiffs’
treating physicians,? did not work in the sanme city or even state
as the Plaintiffs, and did not otherwise have any obvious
connection to the Plaintiffs. Rather than being connected to the
Plaintiffs, these doctors instead were affiliated wth a handful of

law firns and nobile x-ray screeni ng conpani es.

Def endants sought discovery from nine of these diagnosing
doctors, as well as three screening conpanies.?® Two of the
screeni ng conpani es (N&M and RTS) fought the Defendants’ docunent
subpoenas in the United States District Court for the Southern
District of Mssissippi. In this Court, Plaintiffs filed notions
to quash the docunment subpoenas issued to the other screening
conpany and all nine doctors. Wth respect to each doctor,
Plaintiffs asserted that they had standing to object to the
di scovery because each doctor “is a Plaintiffs expert.” (ML 03-

1553, Docket Entries 1077, 1079, 1081, 1083, 1084-87, 1188.)

such claim instead, Plaintiffs have consistently maintained that
t he “di agnosi ng doctors” are “experts” (although, as discussed
infra, they have intimated that some of the doctors may be non-
testifying experts).

25 Approximately 85 percent of the Plaintiffs who submtted
Fact Sheets reported having a treating physician. (Feb. 18, 2005
Trans. at 243.) As a general nmatter, these Plaintiffs do not
appear to be indigent individuals who do not otherw se have
access to health care.

26 The nine doctors are: Dr. Robert Altneyer, Dr. Janes
Bal l ard, Dr. Kevin Cooper, Dr. Todd Coulter, Dr. dynn Hil bun,
Dr. Richard Levine, Dr. Barry Levy, Dr. George Martindale and Dr.
Jay Segarra. The three screening conpanies are: N&M Inc., RTS
Inc., and Innervisions Inc.
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Plaintiffs objected, anong other reasons, on the grounds that
asking the doctors to search their records and produce docunents
for 10, 000 i ndi vi dual s woul d subj ect the doctors to an undue burden
and expense. Nine of the ten notions to quash were filed on
Cct ober 25, 2004. Four days |ater—and before the Defendants
responded or the Court rul ed—the Defendants deposed one of these

di agnosi ng doctors.
1. Dr. Martindale’s Deposition

On Cctober 29, 2004, Defendants deposed Dr. George H.
Martindal e, a radiologist in private practice in Mbile, Al abam.
Contrary to Plaintiffs’ assertion in their nmotion to quash the
subpoena issued to Dr. Martindale (filed four days earlier), Dr.
Martindale testified that he was not Plaintiffs’ expert and had
specifically refused Plaintiffs’ |awers requests to serve as

their expert. (Martindale Dep. at 13, 141, 152-53.)

Notwi thstanding this, Dr. Martindale is listed on the Fact
Sheets as diagnosing 3,617 Plaintiffs with silicosis. Each of Dr.
Martindal e’ s reports for each of these 3,617 Plaintiffs contain the

foll ow ng sentence:

On the basis of the nedical history review, which is
inclusive of a significant occupational exposure to
silica dust, physical examand the chest radi ograph, the
di agnosi s of silicosis is established within areasonable
degree of nedical certainty.
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(Martindale Dep. Ex. D-2.) An exanple of one of these reports is

attached as Exhibit 1.7

Despite this language in his reports, during his deposition
Dr. Martindal e admtted that he did not diagnose any Plaintiff with
silicosis. He admtted that he did not speak to a single
Plaintiff; he only prepared “B-readings” of Plaintiffs chest x-
rays.?® (Martindale Dep. at 73.) Indeed, he testified that he did
not even know the criteria for making a diagnosis of silicosis.

(Martindal e Dep. at 70.)
Specifically, Dr. Martindale testified as foll ows:

Q The inpression states ... that on the basis of the
medi cal history review, which is inclusive of a
significant occupational exposure to silica dust,
physi cal exam and t he chest radi ograph, the diagnosis of
silicosis is established within a reasonabl e degree of
nmedi cal certainty. Now, Doct or, that’s sinply
i naccurate, isn't it?

2l The Court selected this Plaintiff’s report at random
froma |large nunber of simlar choices. The selection of this
Plaintiff, or of any other Plaintiff specifically named in this
Order or naned in an exhibit attached to this Order, should not
be interpreted as a finding that the named Plaintiff does not
have silicosis or is a malingerer.

The social security nunber which originally appeared on
Exhibit 1 has been redacted. Likew se, all social security
nunbers on all other Exhibits attached to this O der have been
redact ed.

2 A “B-reading” is a physician’s report of findings froma
patient’s chest radi ograph (i.e., an “x-ray”). This report is
entered on a standardi zed formusing a classification system
devi sed by the International Labour Ofice (“ILO). N OSH issues
“B-reader” certifications for physicians in the United States.
There are approximately 500-700 certified B-readers currently
practicing in the United States. (Feb. 18, 2005 Trans. at 76-
77.)
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A | can’t - yes, sir - | can’t diagnose silicosis on
t he basis of the chest x-ray and ILO[i.e., International
Labour O fice B-read forn], and I didn’t intend to....
[ Nl ot wi t hst andi ng whatever is said here, | did not intend
to make a diagnosis of silicosis or asbestosis based on
the ILO, chest x-ray that | had, and/or the information
that | was sent. | assunmed that the physician who did
the physical, did the history, took the occupational
exposure woul d be meki ng the di agnosi s.

Q Okay, let's break this up into a couple of pieces.
Wuld it be fair to say that in your opinion this
I npression that’'s listed on [Dr. Martindale s report] is
an overstatenent of what you did?

A | think - yes, | think it’s an overstatenent.

Q Wuld it be fair to say that this appears to state
a clinical diagnosis of silicosis when, in fact, that’s
not what you did?

A Correct.
(Martindale Dep. at 101-03.) Dr. Martindale further testified:

Q Doctor, as you sit here today, wll you wthdraw
from all of your reports that have the [diagnosing]
| anguage under ‘inpression’ ... as incorrect and
over st at ed?

A | would say that if there wasn’t an established — if
anot her physician hadn’t established a diagnosis of
silicosis slash asbestosis, | would w thdraw that. I
would - | would say that | am personally not making a
di agnosi s of asbestosis or silicosis on any report that -
whose ILOI filled out and whose chest x-ray | | ooked at,
that it was not ny diagnosis of asbestosis or silicosis,
notwi t hstandi ng how | worded that paragraph.

Q [We can pull out all thirty-five hundred of these
if we need to, but it would be fair to say that the
i npression paragraph such as the one listed in [Dr.
Martindal e’ s report] - that anywhere that occurs in your
thirty-five hundred diagnoses, that that’s overstated?

A As far as |’ mconcerned, yes.... |’mnot diagnosing
silicosis nyself, correct.

(Martindal e Dep. at 120, 132.)

In early 2001, Dr. Martindale decided to get a B-reader

certification in order to supplenent his incone. (Martindale Dep.
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at 51-52 (“1'd heard there was a physician here in Mbile naned Ji m
Bal lard who had read a nunber of B-read filnms and ... | thought
that ... it would be sonething that coul d suppl ement ny incone.”))
Al of Dr. Mrtindale' s reports and B-reads were works hired by
N&M I nc., the screening conpany that orchestrated the majority of
silicosis diagnoses for Plaintiffs in this MDL. (Martindal e Dep.

at 52.)

Between March 2001 and June 2002, Dr. Martindale read
approximately 4,000 B-reads for N&M for both silicosis and
asbestosis litigation. (Martindale Dep. at 16-17, 20, 113.) As
not ed above, 3,617 of these cane to be | abel ed “di agnoses” by Dr.
Martindale for Plaintiffs in this MDL. These 3,617 di agnoses were

I ssued on only 48 days, at an average rate of 75 di agnoses per day.

According to his testinony, the reason Dr. Marti ndal e noved so
qui ckly is that he did not believe he was di agnosing silicosis; he
believed he was sinply providing a “second check” of another

physi ci an’s thorough di agnosi s:

A [1]t was ny under st andi ng t hat anot her physi ci an had
done a physical and history — occupational history,
nmedi cal history —- had supervised sone PFTs [i.e.,
pul monary function tests] and had eval uated the chest x-
rays, and only those patients that they had deened had
positive chest x-rays were sent to ne to eval uate.

Q And do you have an understandi ng of why N&M want ed
you to do a second read of these x-rays?

A The only explanation that | was given was that for
case — for settlenment of cases, the second readi ng was
being required. | guess as a second check, you know.

Q And who gave you that explanation?
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A Heat h Mason, who | guess is one of the owners of
N&M

(Dr. Martindale Dep. at 21-24, 60.)2°

The process operated as follows: for each person, N&M nuail ed
Dr. Martindale a chest x-ray in a jacket, a single sheet of paper
t hat contai ned an abbrevi ated history and physical, and an I LOform
(i.e., a B-read form wth the person’s and Dr. Martindale's
identifying information already filled in.3° (Dr. Mrtindal e Dep.
at 19, 34-36, 91-92.) Dr. Martindale was told by Heath Mason, co-
owner of N&M that the abbreviated history and physical had been
performed by a radiologist named Dr. Ray Harron. (1d. at 16, 36-
37.) Dr. Martindale testified that he did not rely onthis formin
any way in performng his B-read. (ld. at 106.) But in nmaking his
B-reads, Dr. Martindale was “influenced” by the B-read notation
witten on each x-ray jacket, which Dr. Martindale understood
(based on what M. Mason told hin) had been witten by Dr. Harron.

(1d. at 36-37, 45-46.) Dr. Martindal e was a novice—"“l had read no

2 See also Martindale Dep. at 65-66 (“[My interpretation
of the whol e process was that a physician was taking a good
occupational history, a nedical history, perform ng a physical
exam and either he or soneone el se was overseei ng the pul nonary
function tests, and there was an interpretation of the chest x-
ray at the tinme all of this was done, and these patients were
screened for people who appeared as if they had clinical
di agnoses of asbestosis or silicosis and the chest x-ray
supported that diagnosis.”); 102 (“l assuned that the physician
who did the physical, did the history, took the occupati onal
exposure woul d be meki ng the diagnosis.”).

3¢ A copy of this abbreviated “physical and history” is
attached as Exhibit 2. A copy of a pre-printed ILOformis
attached as Exhibit 3.
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films other than ny [B-reader certification] test”—and Dr.
Martindale “was under the inpression ... Dr. Harron has read
t housands and thousands of filns.” (ILd. at 46.) Thus, Dr.
Marti ndal e was “probably affected by [Dr. Harron’s B-read notati on]
to some extent.” (lLd. at 45.) After noting Dr. Harron’s B-read,
Dr. Martindale would | ook at the x-ray, conplete the ILO form and
dictate a report for each file sent to himby N&M Dr. Martindal e
conpleted as many as 159 B-reads a day, often in the evenings,

after returning hone froma norrmal workday. (ld. at 126.)

Dr. Martindale then namiled the conpleted ILO fornms and
dictation tapes, along with everything he had received fromN&M to
a transcriptionist who had been referred to Dr. Martindal e by N&M
(Id. at 24-25, 29-31.) The transcriptionist typed the witten
reports which have been used in this litigation and which included
the “di agnosis of silicosis” |anguage. (Martindale Dep. Ex. D 2;
see Exhibit 1, attached.) M. Mason asked Dr. Martindale to all ow
this | anguage to be inserted in the reports, and, despite the fact
that Dr. Martindal e knew the | anguage to be false, Dr. Martindal e
acqui esced. (Martindale Dep. at 31-32, 101-03.) After the
transcriptionist typed the reports, she sent them to N& who
stanped themwi th Dr. Martindale's signature. (ld. at 24-25, 29-
30.) Under this process, Dr. Martindale did not sign, review or
even see his reports after they were transcribed. (l1d. at 29-31,

106.) Indeed, Dr. Martindal e was not even sure that he had ever
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seen one of his diagnosing reports prior to the date of his

deposition. (ld. at 102.) Specifically, he testified:

Q [ YJou ve never seen this form [J[i.e., Dr.
Martindal e’ s report with the “Inpression” of a diagnosis
of silicosis, see Exhibit 1] before today; right?

A | haven't seen this form | don’t know whether |
ever sawthe inpression — | feel like |I did probably see
t he i npression and approved it probably or acqui esced to
it, whatever, but | don’t know exactly how — when he
[i.e., M. Mason] wanted to include “within a reasonabl e
degree of nedical certainty,” | don't — | don’t renenber

the exact wording of what it said, whether it said it’s
— you know the diagnosis is established wthin a
reasonabl e degree of medi cal certainty or whether it said
within a reasonable degree of nedical certainty the
patient has silicosis or asbestosis or —  Dbut
not wi t hst andi ng whatever is said here, | did not intend
to make a diagnosis of silicosis or asbestosis based on
the ILO chest x-ray that | had, and/or the information
that I was sent. | assuned that the physician who did
the physical, did the history, took the occupationa
exposure woul d be maki ng the di agnosis.

Q And if you had it to do over again, you wouldn’t
use that [diagnosing] |anguage?
A | wouldn’t use that |anguage, no, sir.

(Martindal e Dep. at 101-02, 103-04.)

N&M paid Dr. Martindale $35 for each of his 3,617 reports

whi ch purport to diagnose a Plaintiff with silicosis. (ld. at 20.)
2. December Hearings

a. December 2 Telephonic Hearing

On Decenber 2, 2004, the Court conducted a tel ephonic hearing
on Plaintiffs’ notions to quash the docunent subpoenas for their
di agnosi ng doctors. By this tinme, five of the doctors (including

Dr. Martindale) had indicated that they had no responsive
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docunents, meking the notions noot as to them Wth respect to the
remai nder of the doctors, the Court rejected Plaintiffs’ argunent
t hat di scovery shoul d be quashed because the doctors m ght be non-
testifying experts.® The Plaintiffs refusedto affirmatively state
that any particular doctor was, in fact, a non-testifying expert
for any Plaintiff.3 Moreover, the Court ruled that “so long as
Plaintiffs are proffering the doctors and their diagnoses to
fulfill this Court’s requirenent under Order No. 6 that Plaintiffs
produce diagnoses of silica-related disease, Plaintiffs cannot

claimthe doctors are non-testifying.” (Order No. 17 at 3.)
b. December 17 Status Conference

At the next in-person status conference after Dr. Martindale’s
deposi tion, on Decenber 17, 2004, the Court expressed concern about
Dr. Martindale’s wthdrawal of his diagnoses, and thereafter
proposed Daubert hearings/Court depositions for all of the
remai ni ng di agnosi ng doctors, as well as the screening conpanies

(such as N&M that hired nost of them (Dec. 17, 2004 Status Conf.

31 Most discovery agai nst non-testifying experts is
prohi bited by Federal Rule of G vil Procedure 26(b)(4)(B).

32 |nstead of affirmatively stating that the doctors have
been retai ned as non-testifying experts, Plaintiffs only vaguely
asserted: “Plaintiffs ... object to the extent that Dr. Cooper is
a consulting-only expert for any of the 10,000 [Plaintiffs].”
(Mot. Quash Cooper Subpoena, MDL 03- 1553 Docket Entry 1084, at 3
(enphasi s added) (each of the notions to quash contai ned the sane
| anguage).) But as set out above, Plaintiffs did affirmatively
state in each notion to quash that each doctor was a “Plaintiffs’
expert.” (See, e.qg., Mt. Quash Cooper Subpoena, MDL 03- 1553
Docket Entry 1084, at 1.)
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Trans. at 17-18, 24.) When the Court proposed these hearings

Plaintiffs liaison counsel readily agreed. Plaintiffs’ |iaison
counsel enphasized that the Plaintiffs’ |awers were “caught ... by
great surprise” by Dr. Martindale s testinony, and he indicated
that the testinony of the other diagnosing doctors would be
different. For exanple, the follow ng exchanges occurred at the

Decenber 17 status conference:

COURT: 1’ m not bl am ng anybody about Martindale.... But
Martindale, if he's a synptomof a bigger problem | need
to know about it now and everybody el se does too.

PLAI NTI FFS LI Al SON COUNSEL: | certainly agree with your
Honor.... [With respect to the Martindal e i ssue, it cane
as a great surprise to the nenber of our teamthat used
him... It caught us by great surprise. W don’t think
it isindicative of what you' re going to see with respect
to the ot her [diagnosing physicians].... W are wlling,
ready, and able to bring the rest of these guys here to
show — to show their stripes.

COURT: Now, we all know, ... that silicosis is a very bad

di sease, and you get it from a workplace in admtted
i nstances. It’s very bad. And you get it fromcertain

products, from/long-term exposure, and there are people
that are very sick with that. But what happens is, as we
all know, is that sonetines the good is thrown in with
the bad and it prevents people who really need to go
forward with their case from being heard and getting
their discovery. And that’s why sonething like this is

so crucial ... tolay to rest.
PLAI NTI FFS LI Al SON COUNSEL: 1’'m not disagreeing with
you. . .. [A]Il I am saying is ... that the Martindale

deal caught everybody by surprise on our side.

(Dec. 17, 2004 Status Conf. Trans. at 18, 19, 21, 23-24, 35.)
Plaintiffs’ liaison counsel also spoke repeatedly of the
Plaintiffs |awers’ “grave concerns as to how[Dr. Martindal e] got

flipped.” (ld. at 45; see also id. at 18-20, 39.) In light of

- 40-



Case 2:03-md-01553 Document 1902-1  Filed 06/30/2005 Page 41 of 249

t hese concerns, Plaintiffs’ |iaison counsel asked for an order that
def ense counsel would not be allowed to contact any of Plaintiffs’
experts without first obtaining perm ssion of Plaintiffs’ counsel.

(1d. at 41, 45-46.)

The Court’s orders related to the Daubert hearings/Court
depositions were nenorialized in Order No. 19, the sane order which
established the final briefing schedule on the issue of subject-
matter jurisdiction. The Court ordered that on February 16-18,
2005, “[e]very physician who has di agnosed silicosis in any of the
Plaintiffs, regardless of whether any Plaintiff relied on the
di agnosis on a fact sheet, shall attend in person and testify.”
(Order No. 19 at 2.) In addition, the Court ordered
representatives of the two primary screening conpanies, RTS and
N&M to attend and testify. (l1d.) The Court granted Plaintiffs’
request to prohi bit Defendants fromhaving any further contact with
Plaintiffs’ diagnosing physicians, other than to conduct the
previ ousl y-schedul ed depositions of Dr. @ ynn Hilbun (on Decenber
20, 2004) and Dr. Kevin Cooper (on January 4, 2005). (ld.) The
Court al so ordered Defendants to pay the reasonabl e fees and travel
expenses for the attendance of the Plaintiffs’ diagnosing
physi ci ans. (Id. at 3.) Finally, the Court denied Defendants’
notion for a stay of all discovery except discovery into
Plaintiffs’ doctors and screeners; instead, all discovery was

allowed to continue. (ld. at 5.)
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It is worth remarking why the Court concei ved of the—for |ack
of a better phrase—-“Daubert hearings/Court depositions.”* These
were the nost efficient and effective way to all ow the Defendants
t o depose the doctors (as is their right under the Federal Rul es of
Civil Procedure), while providing direct Court supervision over the
proceedi ngs— whi ch seened advi sable in light of the all egations (or
at least, intimtions) of msconduct made by both sides.?** The
Court’s direct supervision al so was advisable in light of a quartet
of notions filed by Defendants in the wake of Dr. Martindale’s
deposition: Defendants’ Mdtion to Exclude Plaintiffs Experts
(based upon Daubert considerations); Defendants’ Mtion to Appoint
| ndependent Expert Medical Advisors/Technical Advisory Panel
(pursuant to Federal Rul e of Evidence 706); % Defendants’ Mdtion for
Physi cal Exam nations; and Defendants’ Mtion for Partial Summary
Judgnent and/or Di smi ssal (regardi ng Cause Nos. 03-387 and 03-392,

arguing that those Plaintiffs relying on Dr. Martindale for their

33 For ease of reference, hereinafter the Court will refer
to the “Daubert hearings/Court depositions” as sinply, “Daubert
heari ngs.”

3 gpecifically, the Defendants had charged that all of Dr.
Martindal e s di agnoses were “fraudulent”, while Plaintiffs
intimted that the Defendants exerted sone type of inproper
I nfluence in order to “flip” Dr. Martindale.

% Rule 706 provides, in part:
The court nmay on its own notion or on the notion of any
party enter an order to show cause why expert w tnesses
shoul d not be appointed, and may request the parties to
submt nom nations. The court may appoint any expert
Wi t nesses agreed upon by the parties, and may appoi nt
expert witnesses of its own selection.

Fed. R Evid. 706(a).
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silicosis diagnoses no | onger had conpetent diagnoses on which to
base their clains, in violation of Mssissippi law*® and this
Court’s Order No. 6). The Court deferred ruling upon these notions
until after the Daubert hearings. However, in Order No. 19, the
Court did state, “[t]he parties are urged to agree on a panel of
four experts for the purpose of excluding, if possible, any

plaintiff that does not presently have silicosis or is not in fear

% |Inthis notion, and at other tinmes during the MDL
proceedi ngs, Defendants have argued that M ssissippi | aw does not
recogni ze a cause of action for fear of contracting a disease or
illness in the future, no matter how reasonable the fear.

However, it is worth noting that the pronouncenents fromthe
M ssi ssi ppi Suprene Court have not been so clear. Mst recently,
the Court stated:

W have before found that enotional distress inflicted

either negligently or intentionally is conpensable.

However, enotional distress based on the fear of a

future illness nust await a manifestation of that

il ness or be supported by substantial exposure to the

danger, and be supported by nedical or scientific

evidence so that there is a rational basis for the

enotional fear. W do not harmand, in fact, preserve

a recovery for enotional distress when the sane is

based on such a foundati on.

S. Cent. Reg’l Med. Cr. v. Pickering, 749 So.2d 95, 99 (M ss.
1999) (enphasis added) (quoting Leaf River Forest Prods., Inc. v.
Ferguson, 662 So.2d 648, 650 (Mss. 1995)); see also Jackson v.
Johns-Manville Sales Corp., 781 F.2d 394, 414 (5'" Cir. 1986)
(“Jackson’s claimis not nerely that he m ght get cancer, or that
there is a renote possibility that he will. Jackson has
established that there is a greater than fifty percent chance
that he will get cancer. Who can gainsay that this know edge
causes him angui sh, or that this anguish is reasonabl e?
Certainly not this court and, in our view, not the M ssissipp
Suprenme Court.”) (enphasis in original) (citation omtted).

Thus, it appears that a claimfor fear of a future illness may be
conpensabl e in the absence of manifestation of that illness, so
long as the claimis “supported by substantial exposure to the
danger, and ... supported by medical or scientific evidence so
that there is a rational basis for the enotional fear.” S. Cent.
Reg’ | Med. Cir., 749 So.2d at 99.
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of future illness as related to silicosis, and to prioritize the
degree of severity of silicosis in any other plaintiff.” (Oder
No. 19 § 5.)

Finally, it bears repeating that the Court conducted these
heari ngs prior to deciding the issue of subject-nmatter jurisdiction
for two reasons. First, the hearings were warranted by Def endants’
notion for sanctions, which is a natter a court wthout subject-

matter jurisdiction nay consider, see WIlly v. Coastal Corp., 503

U S 131 (1992). Second, the hearings were potentially relevant to
the i ssue of the Court’s subject-matter jurisdiction. As discussed
bel ow, one nethod of establishing subject-nmatter jurisdiction is
t hrough the doctrine of inproper joinder, which can be shown with
evi dence of “actual fraud in the pleading of jurisdictional facts.”

Snal [wood v. I1l. Cent. R R Co., 385 F.3d 568, 573 (5" Gir. 2004)

(en banc), cert. denied, 125 S. Ct. 1825 (2005); see also Travis v.

lrby, 326 F.3d 644, 646-47 (5" Cir. 2003). In light of Dr.
Martindal e s deposition, Defendants alleged actual fraud in the

pl eading of Plaintiffs' clains of silica-related injuries.?

Finally, as a nore practical matter, the parties were in

agreenent as to the advisability of the hearings: the Defendants

3 In addition, at |east according to Defendant 3M whet her
the Plaintiffs have sustained an injury is relevant to the issue
of whether the jurisdictional amount-in-controversy requirenent
has been net. As alleged in the Conplaint and the Fact Sheets,
Plaintiffs’ clainms of injuries largely hinge on the experts’

di agnoses of silica-related disease. 1In |light of Dr.
Martindal e s deposition, the validity of at |east 3,617
Plaintiffs’ diagnoses was in question.

- 44-



Case 2:03-md-01553 Document 1902-1  Filed 06/30/2005 Page 45 of 249

were eager to have this forum to depose the doctors, and the

Plaintiffs, in the words of Plaintiffs’ 1liaison counsel, were
“Wlling, ready, and able to bring the rest of these [diagnosing
doctors] here ... to show their stripes.” (Dec. 17, 2004 Status

Conf. Trans. at 23.)
3. Dr. Hilbun’s and Dr. Cooper'’s Depositions

As noted above, despite the inpending February Daubert
heari ngs, the Court all owed Def endants to conduct their previously-
schedul ed depositions of Dr. Hilbun and Dr. Cooper on Decenber 20,
2004 and January 4, 2005, respectively. Dr. Hilbun (a general
surgeon) and Dr. Cooper (a general practitioner) each perforned
abbrevi ated physical exam nations on individuals who attended
screening events held by N&Mfor the law firmof Canpbell, Cherry,
Harri son, Davis & Dove (“Canpbell Cherry”). (Hilbun Dep. at 28-29,
32-34, 38; Cooper Dep. at 22-23.) Dr. Hilbun was paid $5, 000 per
day for perform ng abbrevi ated exans for five days of screenings in
Col unmbus, M ssissippi, on April 22-26, 2002. (Hilbun Dep. at 28-
29, 32-34, 38.) Lured by what he considered to be “easy noney,”
Dr. Cooper performed abbrevi ated exans i n Pascagoul a, M ssissippi

on April 15-16 and May 15, 2002. (Cooper Dep. at 22-23, 83.)

The exans consisted of asking two questions (whether the
person has (1) shortness of breath and/or (2) connective tissue
di sease), listening to each person’s |lungs, and checking them for
cyanosis, clubbing, and ankle edem. Pursuant to N&M s
i nstructions, Dr. Hilbun or Dr. Cooper conpleted a sinple, single-
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page formfor each of the Plaintiffs, signed the handwitten form
and left it in N&M s custody at the conclusion of the screening.
(Hi I bun Dep. at 34, 37-38, 53, 78; Cooper Dep. at 23-25, 28-31.)
An exanple of this form which was so sinple, “any first grader
couldread [it]” (H | bun Dep. at 34), is attached hereto as Exhibit
4. The shaded portion of the formwas filled out by Dr. Hilbun or
Dr. Cooper; the remainder of the form was conpleted by others.
(H | bun Dep. at 41-43.) N&M provided Dr. Hilbun and Dr. Cooper
with this form-the doctors had no input in drafting it or the
prepared questions they asked during the exans. (Hilbun Dep. at
35; Cooper Dep. at 23-25, 28-31.) Dr. Cooper testified that it was
“easy work” because his role was exceedingly limted “conpared to
what | do in my normal practice.” (Cooper Dep. at 83.) He stated:
“not having to make a call about anythi ng what soever, not having to
make a diagnosis, wite a prescription, do anything |ike that,

that’s easy work.” (Cooper Dep. at 83.)

Bot h doctors enphasi zed that they did not di agnose any of the
Plaintiffs with silicosis. (Hlbun Dep. at 19; Cooper Dep. at 20.)
| ndeed, both doctors testified that they had never di agnosed anyone

wWith silicosis. (Hlbun Dep. at 19; Cooper Dep. at 114.)

Sonetime after the screeni ngs, N&M present ed both doctors with
typed forns for their signature. Both doctors testified that they
believed these forns were typed versions of their physical

exam nation reports. A sanple of these N&M prepared typed forns i s
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attached as Exhibit 5 (Dr. Hilbun) and Exhibit 6 (Dr. Cooper). All

of the forns contained the follow ng | anguage:

On the basis of this <client’s history of
occupati onal exposure to silica and a B reading of the
clients chest x-ray, then within a reasonabl e degree of
medi cal certainty, [Plaintiff] has silicosis.

Exposure to silica is associated with an increased
I nci dence of | ung cancer, connective tissue di seases and
aut oi nmune di seases. Therefore, this client should
consult with his or her physician.

(Exs. 5 & 6.) Both doctors testified that, contrary to the
| anguage in the typed forns, they did not see any x-rays, Xx-ray
reports or pulnmonary function tests, and they did not di agnose any
Plaintiff with silicosis. (Hlbun Dep. at 19-22, 52, 56-62, 84,
89-90, 94; Cooper Dep. at 19-21, 40, 47-51.) Despite the false
information on the forns, Dr. Cooper personally signed and dated
249 typed fornms. (Cooper Dep. at 60.) Dr. Cooper testified that
he failed to read any of the fornms as he signed them because he
was “very, very busy.” (Cooper Dep. at 20, 60, 66.) Dr. Hilbun
testified that he never reviewed the typed fornms, but sinply
I nstructed his assistant to stanp his nanme on the fornms. (Hilbun
Dep. at 22, 61-62.) N&M then presented the signed fornms to
Canpbell Cherry, who placed them in the docunent depository

pursuant to this Court’s Order No. 6.°38

38  These reports are not nmentioned on Plaintiffs Fact
Sheets. Instead, according to the Fact Sheets, all of the
Plaintiffs who were exam ned by Dr. Hilbun or Dr. Cooper were
di agnosed with silicosis by Dr. Martindal e.
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Despite Plaintiffs’ assertions to the contrary in the notions
to quash, Dr. Hilbun and Dr. Cooper each testified that they had
not agreed to be a Plaintiffs’ expert inthis matter. (Hilbun Dep.

at 23; Cooper Dep. at 15.)

Also, Dr. Hilbun testified that he first |earned of the
di agnosi s | anguage in his reports in Decenber 2004. (Hilbun Dep.
at 85-88.) He testified that he infornmed Billy Davis, an attorney
wi th Canpbell Cherry, of the fal se | anguage five days prior to the
Decenber 17, 2004 status conference (and eight days prior to Dr.
Hi | bun’ s Decenber 20 deposition). (Hilbun Dep. at 85, 88; see al so
Feb. 17, 2005 Trans. at 204.) Thus, M. Davis knew that Dr.
Hi | bun’ s di agnosi ng reports were fal se--but apparently did not know
Dr. Cooper’s di agnoses were fal se--when he argued before the Court
that Dr. Hilbun and Dr. Cooper should not be required to testify
because they did not diagnose any Plaintiffs with silicosis.

Specifically, the follow ng exchange occurred:

DAVIS: A couple of doctors that [Defendants] nentioned
are doctors that have not been identified on fact sheets
as di agnosi ng physici ans; they have not been relied upon
as di agnosi ng physi ci ans. ..

COURT: Who are those?

DAVIS: Dr. Kevin Cooper and Dr. G en Hilbun. They
performed physical exans on approximtely 600 of our
clients.

COURT: Did they diagnose thenf

DAVIS. They are — they --

COURT: Are they diagnosing physicians?

DAVI S: No, sir, we have not identified themas diagnosing
physi ci ans.

COURT: Well, who made the diagnosis on those 6007?

DAVIS: Dr. Martindale. They are part of the Dr.
Martindal e group. We have relied on those doctors’
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reports as it relates to taking a physical exam and a
nmedi cal history.

COURT: Were you going to — who are you goi ng to now want
to substitute in for Martindale for those 600?

DAVIS:  Your Honor, we have ... gotten substitute
di agnoses on a | arge nunber of those —-

COURT: By whon?
DAVIS: By Dr. Harron....

COURT: | want every single doctor who has diagnosed
silicosis in any of the ... Plaintiffs to show up for
t hat [Daubert hearings/ Court] deposition.

DAVIS: If it’s a diagnosis that we have relied on, your
Honor, or that we’ve submtted under our fact sheet.

COURT: No, anybody that’s diagnosed silicosis in any of
t hese people needs to show up. You’ re supposed to have
di scl osed those nanes. It doesn’t matter what you're
relying on. That was not what was back in the affidavit
nont hs ago. You were supposed to have disclosed the
di agnosi ng physician. If you ve got themand you haven’t
di sclosed them ... there are going to be sanctions.
This is not a hide the ball with the silicosis. These
are people who need —-

DAVI S: Your Honor, we’'re not trying to hide the ball.

(Dec. 17, 2004 Status Conf. Trans. at 41-44.) It was then that
Plaintiffs’ |iaison counsel interjected, for the third tine, his
“grave concerns as to how [Dr. Martindale] got flipped.” (ld. at

45.)
B. Medically-Accepted Method for Diagnosing Silicosis

At this point, it would be hel pful to sunmarize the generally-
accepted standards in the nedical community for diagnosing
silicosis. As the Plaintiffs wote in a brief filed prior to the

Daubert heari ngs:

The basic nechanism for diagnosing silicosis is not
controversi al . A diagnosis requires a history of
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exposure to silica dust, radiographic evidence of
silicosis, and ‘'t he absence of any good reason to believe
that the radiographic findings are the result of sone
ot her condition.’ It is also inportant that the tine
bet ween exposure and the onset of disease is consistent
with the latency period typical of silicosis.

(Pl's.” Informational Br. Regarding Diagnosis Silicosis at 2 (citing
Hans Weill, et al., Silicosis and Rel ated D seases, i n OCCUPATI ONAL
LUNG DI SORDERS 286 (3¢ ed. 1994); Daniel E. Banks, Silicosis, in
TEXTBOOK OF OCCUPATI ONAL AND ENVI RONMENTAL MEDI Cl NE 380-81 (2" ed.
2005).) The testinony of the diagnosi ng doctors was in accord with
t he above summary. For instance, one of the Plaintiffs’ diagnosing
doctors, Dr. Jay Segarra, a pul nonologist and NICSH-certified B-
reader practicing in Biloxi, Mssissippi, elaborated as follows

about the generally-accepted net hodol ogy for diagnosing silicosis:

[ T] he diagnosis of [silicosis] rests on, basically,
three factors. One is an appropriate chest X-ray and
"1l tell you what that neans in a mnute. An adequate
exposure history which I'll explain in a nmnute. And
finally, the absence of any other disease that woul d be
nore likely to explain the radiographic findings or
clinical synptons or whatever than Silicosis.

An appropriate chest X-ray for a B-reader neans, at
| east, primarily small, rounded opacities. They don’'t
all have to be rounded but they should, at |east, be
primarily rounded. And involving, at |east, one of the
upper lung zones of an alveoli profusion of 1/0 or
greater. This is in the absence of some superior nedica
data that you generally don't have such as a high
resol uti on chest CT scan or a tissue sanpl e where you can
| ook under the mcroscope. Most of the tine, you don’t
have that available. So, that’'s the chest X-ray.

What an adequate exposure history neans is that the
physi ci an or an agent of the physician has just got taken
fromthe patient a history of exposure to potentially
toxic, environnmental substances including organic dust
and inorganic dust. And determne that the |evel of
exposure -- the intensity and duration was sufficient to
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explain the abnormalities on the chest X-ray, or at |east
potentially.

And then ruling out the other diseases that can often
be done by [past nedical] history. The physical exam
pl ays usually a small role in that regard. The history
is nore inportant.

(Feb. 16, 2005 Trans. at 353-54; see also Feb. 16, 2005 Trans. at
22 (Dr. Levy); Feb. 17, 2005 Trans. at 42 (Dr. Coulter); Feb. 18,
2005 Trans. at 146 (Dr. Andrew Harron); Feb. 18, 2005 Trans. at 107
(Dr. Parker).)®*® Dr. Segarra further testified that generally it
i's not appropriate for anyone ot her than the physician or an agent
of the physician to take the exposure and past nedical history.
The exception to this would be if the patient is unavailable, in
which case a doctor could rely on “an extensive nedica
questionnaire” for the nedical history, or, in the case of a work
history, if the doctor has “not just a couple of words or a couple

of sentences but [the doctor] ha[s] the entire deposition of the

3% Dr. Levy stated that a physical exam nation is not
necessary to diagnose silicosis. (Feb. 16, 2005 Trans. at 23.)
However, Dr. Levy has previously testified in another silicosis
case that the taking of a physical, as well as a history, are
“standard net hodol ogi es” in diagnhosing silicosis. Specifically,
he testified:

The met hodol ogies |1’ ve used [in diagnosing plaintiff

with silicosis], including differential diagnosis,

i ncluding review ng the soundness of the X-rays and the

literature, as well as the body of the literature as a

whol e, including use of Bradford Hill principles, al

of those met hodol ogi es, the nethodol ogies |I’ve used in

reviewi ng his past medical history, taking a history

fromhim performng a physical exam nation, all of

t hose are standard net hodol ogi es used by physicians and

by epi dem ol ogi sts.

(Feb. 16, 2005 Trans. at 155.)
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pati ent who expl ai ned what he did for work.” (Feb. 16, 2005 Trans.

at 355.)

Dr. Segarra testified that he wll also have Pulnonary
Function Tests (“PFTs”) performed on the patient, in order to
further aid in the diagnosis.* (Feb. 16, 2005 Trans. at 361.) And
with respect to reading the chest x-ray, Dr. Segarra testified that
“99.9 percent of the tine,” he does the B-reading hinmself, rather
than relying on another doctor’s B-read.* (Feb. 16, 2005 Trans.

at 360.)

| n eval uati ng pneunobconi oses, *? including silicosis, chest x-
rays are nornmally interpreted wusing the |LO radiograph
classification system An exanple of the ILO s standardi zed form
on which B-readers record the results of their reads, is attached
as Exhibit 7. For the purpose of the follow ng discussion, box

“2B. Small Opacities” is of primary concern.

40 PFTs, which will be discussed infra, are a broad range
of physiol ogical tests that neasure how well the lungs take in
and exhal e air and how efficiently they transfer oxygen into the
bl ood.

41 Moreover, Dr. Segarra testified that on the rare tines
he has relied upon another doctor’s B-read, he refuses to nmake a
final diagnosis until he sees the patient’s x-ray hinself. (Feb.
16, 2005 Trans. at 360-61.) And on one of those occasions, when
he | ooked at the film he changed his diagnosis. (lLd.)

42 “Pneunpconi osis” is the general termfor a disease of
the lungs, such as asbestosis or silicosis, caused by |ong-
continued inhalation of dusts or fibers or other extrinsic
mat eri al s.
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The I LOsystemst andardi zes the interpretati on of chest x-rays
usi ng descriptions of the size, shape, and profusion (i.e., degree
or severity) of radiographic abnormalities (i.e., visible lung
mar ki ngs or scarring).*® The system is used to describe shape
(either regul ar/ rounded or irregular/linear) and si ze
(regul ar/rounded: “P’, “Q, “R’; irregular/linear: S, “T", “U)
characteristics of radiographic abnormalities.* See |ILO Form
attached as Exhibit 7, at box “2B a.” The extent of radi ographic
abnornmalities (i.e., “profusion”, located on the ILO form at box

“2Bc.”) is characterized by a nunber between 0 and 3, and a second

nunber, separated from the first by “/”. The first nunber,
preceding the “/”, is the final score assigned to that fil mby the
reader. The second nunber, following the “/”, is a qualifier. The

nunbers 0, 1, 2, and 3 are the main categories, ranging fromnor nal
(or 0) to increasingly abnormal (1, 2, and 3). An x-ray read as a
category 1 filmm ght be described as 1/0, 1/1, or 1/2. \Wen the

reader uses the descriptor “1/1", she is rating the filmas a “1",

43 The discussion of the ILO classification system
contai ned herein, see infra, is based on the ILO Guidelines (1980
and 2000 Editions), fromtestinony during the Daubert hearing,
see Feb. 16, 2005 Trans. at 333, 340 & Feb. 18, 2005 Trans. at
44, and fromthe testinony of Dr. Laura Welch and Dr. David Weill
bef ore the Senate Judiciary Commttee on February 2-3, 2005, see
2005 WLNR 2777131.

a4 “pr) “Q and “R’ nean that rounded opacities are
present, with “P’ representing dianmeters up to 1.5 nm “Q
diameters froml1l.5 mfmto 3 nm and “R’ dianmeters from3 mmto 10
nm (Opacities over 10 nmare described as |arge opacities in
box “2C.” of the ILOform) Small irregular/linear opacities in
the sane size ranges are classified as “S’, “T" and “U.
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and only considered it as a “1" film |If she uses “1/0", she is
saying she rated the filmas a “1", but considered calling it a “0"
(or normal) filmbefore deciding it was category 1. Finally, when
the reader uses “1/2", she is saying she is rating the filmas a

“1", but considered calling it a “2" film

The 1 LO cl assificati on schene al so addresses which of the six
| ung zones are involved (upper, mddle, and lower, in either the

right or left lung), located on the ILO format “2B b.”

The 1LO guidelines direct the reader to include all the

abnormalities that exist.*

Chronic or classic silicosis (i.e. the type of silicosis at
issue in virtually all of the MDL cases) is characterized by tiny
round nodul es, primarily in the upper |obes of both lungs. On an
x-ray, these round nodules show up as small, rounded opacities,
which would be rated on the ILO formas “P’, “Q, or “R. A
di agramof these opacities, which are consistent with silicosis, is
attached as Exhibit 8. By way of contrast, asbestosis, which is
caused by inhaling asbestos, is characterized by |inear scarring,
whi ch shows up on an x-ray as small irregular opacities (“S", “T7,
or “U), primarily in the |lower |obes of both |ungs. A diagram of
t hese opacities, which are consistent with asbestosis, is attached

as Exhibit 9.

45  See International Labour Ofice, Guidelines for the Use
of the ILO International Cd assification of Radi ographs of
Pneunoconi oses at 2 (2000).
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If a reader were to read 1,000 x-rays, and then read the sane
X-rays a year later, there can be expected to be sone variation in
the findings. (Feb. 18, 2005 Trans. at 21-22.) This phenonenon of
the sane reader classifying a radiograph differently on different
occasions is known as “intra-reader variability.” |If two different
readers read the same x-rays and di sagree anongst thenselves on a
classification, this is known as “inter-reader variability.”4®
Concern over reader variability pronpted the ILO to develop its
cl assification schene for the pneunoconi oses. Gbviously, the goal
shoul d be for variability to be as close to zero as possible. Dr.
John Parker, who fornmerly adm nistered NIOSH s B-reader program
testified: “[T]he statistical strength of the ILO classification
system is in nunbers. And if there are multiple exanples of
[variability], then it begins to exceed what is plausible an

experienced reader mght do.” (Feb. 18, 2005 Trans. at 141.)

Returning to the process of diagnhosing silicosis, the final
criterion for a diagnosis is ruling out the other potential causes
of the radiographic findings. Radi ogr aphi ¢ fi ndi ngs consi stent
with silicosis may be caused by a host of other diseases,
i ncl udi ng: ot her pneunpbconi oses, such as coal wor ker’ s
pneunoconi osis, berylliosis and byssinosis; infectious diseases,
such as tuberculosis; collagen vascular diseases, such as

rheumatoid arthritis and |upus; fungal diseases, such as

46 Reader variability is nost likely to occur on profusions
(i.e., “1/0" versus “0/1") rather than in zones or opacity sizes
and shapes. (Feb. 18, 2005 Trans. at 137-38.)
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hi st opl asnpbsi s and cocci di oi domycosis; as well as sarcoidosis.

(Feb. 16, 2005 Trans. at 101-05, 328; Feb. 18, 2005 Trans. at
93, 229.) Radiographic findings consistent with silicosis also

be caused by certain infections, dr ugs, phar maceut i

91-
may

cal

preparations, congestive heart failure, obesity, or sinply inferior

quality x-ray equipnent or film (Feb. 18, 2005 Trans. at 91-

229.)%

In order to rule out the nultitude of other causes of

93,

t he

radi ographic findings, it is vitally inportant for a physician to

4 Dr. Parker explai ned:

To reach a nedical diagnosis certainly requires nore
t han just shadows on a chest x-ray. Because those
shadows can be caused by any nunber of disease
processes. You would be quite interested whether the

i ndividual, 1f the shadows were consistent with
silicosis, you would be quite interested in their
wor kpl ace exposures over their lifetinme. ... [In making

t]he differential diagnosis, you re interested in their
[ occupati onal and exposure] history, their review of
systens, their past nedical history. There are drugs
t hat can cause shadows on x-rays, or pharnaceutica
preparations that can injure |ung and cause shadows on
the x-ray. There are organi c dust exposures and
i norgani ¢ dust exposures that can cause shadows on the
x-ray. There are collagen vascul ar di seases such as
rheumatoid arthritis, |upus, that can cause shadows on
the x-ray. There’s this unusual disorder, sarcoidosis,
that can cause shadows on the x-ray, and congestive
heart failure can cause shadows on the x-ray. GCbese
patients, as well as patients who take a shall ow breath
or other technical quality abnormalities with the film
may | ead to shadows on the x-ray that nmay be m sl eadi ng
and thought to be abnormal. But if the filmis
repeated with better techni que, may appear nore nor nal
(Feb. 18, 2005 Trans. at 91-93.) Simlarly, Dr. Friedman
testified about the “infections and [the] host of different
di seases” that can look like silicosis on an x-ray, again
hi ghlighting the need for a differential diagnosis. (Feb. 18,
2005 Trans. at 229.)
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t ake a thorough occupati onal / exposure history and medi cal history.
(Feb. 16, 2005 Trans. at 101-06; Feb. 18, 2005 Trans. at 91-93,
229, 353-54.) I ndeed, even a travel history may be relevant:
certain diseases which mmc silicosis on an x-ray are primarily
found in particul ar geographi c regions of the country or the world.
(Feb. 16, 2005 Trans. at 101-06; Feb. 17, 2005 Trans. at 43-44.)
If the patient has traveled to that region, then those diseases
becone nor e likely expl anati ons for t he radi ogr aphi c
abnorrmalities.*® And, of course, given the wi de variety of possible
causes for x-ray findings consistent wth silicosis, the
occupational, nmedical and travel histories mnmust be directed by
sonmeone with sufficient nmedical training and know edge to gui de t he
guestioning through all of the areas necessary to exclude each of

the other possible causes for the findings.* This is why it is

48 For exanple, if the patient had traveled in, or
previously lived in, certain areas of California and Arizona,
t hen cocci di oi donmycosis would need to be ruled out as a cause of
the x-ray findings prior to naking a diagnosis of silicosis.
(Feb. 16, 2005 Trans. at 101-02.)

49 As Dr. Todd Coulter, one of Plaintiffs’ diagnosing
physi ci ans, testified:

A. [Tlhere’s nore to this than neets the eye. The

hi story has to be expansive but it also has to be

guided, if you will, by what the patient tells you.
We ask about social history. W ask about famly
history. | ask about snoking history. Were |l live on

the Gulf Coast of M ssissippi | want to know about
their mlitary history. W'’ve got a |ot of people who
have traveled all over the world. | want to know about
their -- their public health history, such as,

i nocul ati ons and i mruni zati ons.

Q Soinreviewwng the ... information that the
patient has given you, you then sit dow wth a patient
and flush that out for nore information that you
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i nperative that the diagnosi ng physician take at | east sonme portion
of the histories. (Feb. 16, 2005 Trans. at 355, 366; Feb. 17, 2005

Trans. at 43-45; Feb. 18, 2005 Trans. at 92, 134, 244-45, 255.)

Finally, at the conclusion of a patient’s visit, Dr. Segarra
tells the patient “the results of all of what [he] didintryingto
come up with whether this person has silicosis or not.” (Feb. 16,
2005 Trans. at 362.) If Dr. Segarra diagnoses a patient with

silicosis, he will “sit down and explain the diagnosis to [the
patient]. And [he] recomend[s] to that patient or plaintiff that
he get a follow up exanmnation with his treating doctors no |ater
than six nonths after [the] diagnosis.” (Feb. 16, 2005 Trans. at
362-63.) Dr. Segarra also tells the patient or plaintiff that
al though the risk of getting lung cancer or other pulnonary

di seases is increased with silicosis, it is nonetheless unlikely

that they will contract those associ ated di seases:

I want them to understand that they have a progressive
di sease. But, that the other diseases for which they' re
at an increased risk, doesn’'t nmean that they will get
t hese ot her diseases. And, in fact, they probably won’t.
It’s sinply that they' re at greater risk than the average
person. And | try to quantify that risk and put that in
perspective for them

(Feb. 16, 2005 Trans. at 363.)

After Dr. Segarra finishes discussing his findings with the

patient, he dictates his report, has it typed, reviews it, signs

consi der inportant?
A History, history, history, yes, sir.
(Feb. 17, 2005 Trans. at 43-47.)
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it, and then, inthe litigation context, he sends it to the | awer.
(Feb. 16, 2005 Trans. at 362.) Dr. Segarra does not use form
| etters or signature stanps in his practice. (Feb. 16, 2005 Trans.
at 371.) In addition to mailing the report to counsel, he wll
also either mail the report directly to the patient or insist that
the plaintiff’s counsel mail the report to the patient. (Feb. 16,
2005 Trans. at 362.) The reason for this is that “[p]eople need
rei nforcenent of what you tell them Studies have shown that you
talk to patients and tell them sonething, but you really need to
repeat it several times in different ways for it to sink in

conpletely.” (Feb. 16, 2005 Trans. at 362.)

According to Dr. Segarra, the entire process of determ ning
whet her an individual has silicosis takes between 60-90 m nutes.
(Feb. 16, 2005 Trans. at 366.) Thirty mnutes of this tinme is
devoted to taking the person’s occupational, nedical and snoking

hi stories, and perform ng the physical exam nation. (1d.)

Al t hough Dr. Segarra has di agnosed plaintiffs in a nunber of
| awsuits, he has only diagnosed a single Plaintiff in this ML,

Roosevelt Sykes.®!' (Feb. 16, 2005 Trans. at 357-58.) A copy of his

S Simlarly, Dr. Gary Friedman, whose testinony will be
di scussed infra, testified that he usually spends between an hour
and an hour and a half with the patient. (Feb. 18, 2005 Trans.
at 253.) He continued: “And then after that, | read the x-rays,
go over pulnonary function tests, review the nedical records,
frequently contact the treating doctor. So the total tine [to
di agnose] is longer.” (Feb. 18, 2005 Trans. at 253.)

> 1t is worth noting that because Dr. Segarra only
di agnosed a single Plaintiff in this MDL, the Defendants
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report for M. Sykes is attached as Exhibit 10. Regar dl ess of
whet her he sees the patient in a clinical setting or in a nedical-
| egal setting, Dr. Segarra’'s nethodology is the sane. (Feb. 16,

2005 Trans. at 371-72.)

Based upon the testinony presented at the Daubert hearings, as
wel | as the nedical literature and other materials submtted by the
parties, the Court finds that the process described above is the
standard nedical practice for diagnosing silicosis, in both the
clinical and the nedical -l1egal context. (See, e.qg., Feb. 16, 2005

Trans. at 367, 371-72.)
C. Comparison to Asbestosis

As will beconme apparent below, it is helpful to briefly
contrast the nethod for diagnosing silicosis with the method for
di agnosi ng asbestosis.® Both diseases are chronic |ung diseases
caused by the inhal ati on of dusts found in a variety of workpl aces.

The diagnostic criteria for both diseases include the exam nation

of chest x-rays. As noted above, on a chest x-ray, silicosis
presents with small, rounded opacities, in the upper or md zones
of the Il ungs. See Exhibit 8. By contrast, on a chest x-ray,

suggested that he not be required to testify at the hearing.
However, the Plaintiffs insisted that Dr. Segarra be permtted to
testify, and the Court granted Plaintiffs’ request. (Feb. 16,
2005 Trans. at 357-58.) Defendants have not chall enged Dr.
Segarra’s testinony under Daubert.

2. The information presented in this section conparing
silicosis and asbestosis was derived from “Asbestosi s and
Silicosis,” 349 The Lancet 1311, 1997 W. 9330702 (May 3, 1997).
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asbestosis presents with irregular linear opacities, primarily at
t he bases and peri phery of the lungs. See Exhibit 9. Al so, unlike
with silicosis, in cases of asbestosis, “pleural thickening”
(denoted on boxes “3A” through “3D" on the ILO form is conmon.

(Feb. 18, 2005 Trans. at 45-46; conpare Exhibit 9 with Exhibit 8.)

Because asbestosis and silicosis have such different
appearances on an x-ray, in a clinical setting, “confusion between
silicosis and asbestosis does not occur.” Dr. David Weill, Senate
Judiciary Comm ttee Testinony, Fed. Doc’t O earinghouse at 4 (Feb.
3, 2005). As Dr. Weill, a pulnonologist with the University of
Col orado Respiratory Center, recently stated before the Senate

Judiciary Comm ttee:

Di stingui shing anong diseases that fall into the sane
radi ographic categories requires the «clinician to
consi der other factors, nost notably a careful history
and pul nonary function test. There should not, however,
be confusion between diseases that fall into different
categories, such as asbestosis and silicosis.

Id. at 5; see also Dr. Paul Epstein, Senate Judiciary Conmittee
Testinmony, Fed. Doc’t C earinghouse at 2 (Feb. 2, 2005) (“[T]he x-
ray appear ances of these two dust-rel ated di seases [i.e., silicosis

and asbestosis] are vastly different.”).

Wiile it is theoretically possible for one person to have both
silicosis and asbestosis, it would be a clinical rarity. As Dr.

Will testified:

Al t hough asbestosis and silicosis are different diseases
that | ook different on x-ray films, it is theoretically
possi bl e for one person to have both di seases. A person

-61-



Case 2:03-md-01553 Document 1902-1  Filed 06/30/2005 Page 62 of 249

could be exposed to both silica and asbestos in
sufficient quantities to cause either disease, but it
woul d be extrenely unusual for one person in a working
lifetinme to have sufficient exposure to both types of
dust to cause both diseases. In ny clinical experience
inthe United States, | have never seen a case like this
and col | eagues who saw patients in peri ods where exposure
| evel s were nmuch higher have difficulty recalling an
i ndi vi dual wor ker who had bot h asbestosis and silicosis.
Even in China, where | saw workers with jobs involving
high exposure to asbestos and silica (such as
sandbl asting off asbestos insulation), | did not see
anyone or revi ew chest radi ographs of anyone who had both
silicosis and asbestosis.

Dr. David Weill, Senate Judiciary Comrittee Testinony, Fed. Doc’t
Cl eari nghouse at 4 (Feb. 3, 2005); see also Dr. Paul Epstein,
Senate Judiciary Conmttee Testinony, Fed. Doc’t C earinghouse at
3 (Feb. 2, 2005) (“[I]t is my professional opinion that the dua
occurrence of asbestosis and silicosisis aclinical rarity.”); Dr.
Theodor e Rodman, Senate Judiciary Conmm ttee Testinony, Fed. Doc’t
Cl earinghouse at 2 (Feb. 2, 2005) (“Anpong the thousands of chest x-
rays which |I reviewed in asbestos and silica exposed individuals,
I cannot renenber a single chest x-ray which showed clear-cut
findings of both asbestos exposure and silica exposure.”).
Li kewi se, Dr. John Parker, former adm nistrator of NIOSH s B-reader
programand current revisor of the | LOguidelines, testified before
this Court that he has never seen a clinical case of asbestosis and
silicosis in the sane individual. (Feb. 18, 2005 Trans. at 89-

90.)% Simlarly, Dr. Sarmuel Hammar, a pathol ogi st who has witten

3 Dr. Parker did testify that he has seen pathol ogic
evidence (i.e., after an autopsy or biopsy) of both diseases
bei ng present. (Feb. 18, 2005 Trans. at 89.) But he called such
pat hol ogi ¢ findings “distinctly unusual.” (Feb. 18, 2005 Trans.
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the |eading pathology textbook on lung disease (and who is
frequently a plaintiff’s expert in asbestosis cases), has witten

t he foll ow ng:

| have seen the diagnosis [of asbestosis and silicosis in
the sane patient] several tines, and in the cases that

|’ve had pathology to evaluate [i.e., where he has
actually | ooked at the lung tissue], | have never seen
cases in which there was both silicosis and asbestosis in
the sanme patient. This does not necessarily nean that

this couldn’t happen, but in my experience, | have never
seenit. Silicosis has a fairly distinct norphol ogy, and
at this point intineis arare disease. | think |I have
seen about five cases over the last ten years that |

t hought pat hol ogically represented silicosis.

(Feb. 18, 2005 Trans. at 263-64; Friedman Ex. 2.)
D. Screening Companies

The majority of clainms in this MDL rely upon di agnoses given
by doctors associated with screening conpanies. A representative
of two such screening conpanies, N&M and RTS, testified at the
Daubert heari ngs. N&M (short for “Netherland & Mason,” the co-
owners of the conpany) hel ped generate approximately 6,757 cl ai ns
inthis MDL, while RTS (short for “Respiratory Testing Services”)
hel ped generate at |east 1,444 clainms. (Feb. 18, 2005 Trans. at
29-31, 177; Feb. 17, 2005 Trans. at 267; N&M Ex. 38.) Because N&M
produced such a large percentage of the clains in this ML, the
Court will focus its discussion on N&M wi th occasi onal references
to RTS when appropriate. Also, a third screening conpany,

Qccupational Diagnostics, which generated 237 diagnoses, did not

at 90.)
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testify at the hearings. (Feb. 17, 2005 Trans. at 30, 53-54, 67-
68.) This third testing conpany, which, curiously, shares its
of fice and phone line with a Century 21 real estate business (Feb.
17, 2005 Trans. at 80-81), will be discussed infra, in conjunction

with the testinony of Dr. Todd Coul ter.

In 1994, Heath Mason and Mol ly Netherland, the co-owners of
N&M and Charles Foster, the owner of RTS, were all enployees of
anot her Al abama screening conpany called “Pulnonary Testing
Service.” M. Foster left Pulnonary Testing Service at that tine
to formRTS, and M. Mason and Ms. Netherland forned their conpany
two years later, after Pulnonary Testing Service went out of
busi ness. (Feb. 17, 2005 Trans. at 269; Feb. 18, 2005 Trans. at
169.)

At the tinme he formed N&M M. Mason was 21 years ol d; he had
dr opped out of junior college after only a year and had worked at
Pul monary Testing Service for |ess than two years. (Feb. 17, 2005
Trans. at 268.) Neither M. Mason nor M. Netherland had (or
currently have) any nedical training and N&M has never had a
nmedi cal director.® (Feb. 17, 2005 Trans. at 271-72, 276.) Wat
M. Mason did possess was contacts wth paralegals at |aw firns.

(Feb. 17, 2005 Trans. at 274.) M. Netherland had the seed noney

4 M. Mson has attended a three-day course in
admi ni stering Pul nonary Function Tests. (Feb. 17, 2005 Trans. at
272, 300.)
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for the business and access to x-ray equi pnment from her husband’s

chiropractic office. (Feb. 17, 2005 Trans. at 271, 275.)

At the outset, N&M sinply provided x-rays to law firns. But
the law firnms quickly began asking N&M to al so provi de doctors to
read the x-rays, perform physical exam nations and provide
finalized diagnostic reports, ready for litigation. (Feb. 17, 2005
Trans. at 272.) In late 1996 or early 1997, N&M hired Dr. Ray
Harron, a radiol ogist and certified B-reader, to read chest x-rays
as well as nmke diagnoses. (Feb. 17, 2005 Trans. at 270.) N&M
paid Dr. Harron $125 per person for the process which i ncl uded sone
conbi nation of the followi ng three steps: (1) reading the x-ray,
(2) conducting an abbreviated physical exam and (3) making a
di agnosi s.* (Feb. 17, 2005 Trans. at 280.) At first, Dr. Harron
stipulated that he would receive a m ni num paynent of $10, 000 per
day, but Dr. Harron did not insist on this if less than 80 people
attended a screening. (Feb. 17, 2005 Trans. at 280.) Over tine,
N&M sent x-rays to—in M. Mson's words--“nmultitudes of B-
readers,” including Dr. Harron, Dr. Andrew Harron (Dr. Harron's
son),*® Dr. Janes Ballard, and Dr. Allen CGaks, all of whomtestified

at the Daubert hearing. (Feb. 17, 2005 Trans. at 284.)

**  For instance, sonetinmes another B-reader would read the
x-ray, while Dr. Harron would performthe physical exam nation
and nmeke the diagnosis. (Feb. 17, 2005 Trans. at 283.)

°¢  Throughout this Order, Dr. Ray Harron will be referred
to either as “Dr. Harron” or “Dr. Ray Harron,” while his son wll
al ways be referred to as “Dr. Andrew Harron.”
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The screeni ng conpani es were established initially to neet | aw
firm demand for asbestos cases. But sonetine around 2001, |aw
firms began asking the conpanies to screen people for silicosis.
(Feb. 17, 2005 Trans. at 287.) The initial lists of people to be
screened were the law firnms’ “existing inventory” of asbestos
plaintiffs. (Feb. 17, 2005 Trans. at 281, 286.) Law firns also
pl aced advertisenents in the nedia asking people to attend
screenings. One such law firmadverti senent is attached as Exhi bit
11. Screening conpanies, in turn, advertised for Jlaw firm
business, as well as for nenbers of the public to attend the
screenings. An N&M marketing brochure is attached as Exhibit 12,
and an RTS brochure is attached as Exhibit 13. The public
advertisenments appealed to a broad range of individuals--for

i nstance, one |law firm adverti senent begins:

Attention all contract, union, non-union, and retired
plant and factory workers, painters, sandblasters,
gl azi ers/ gl asswor kers, construction workers, quarrynen,

boi | er maker s, bri ckl ayers, pl asterers, car penters,
wel ders, cenment finishers, |aborers, electricians,
i nsul at ors, machi ni st s, mai nt enance, oper at or s,
pi pefitters, paper wor ker s, sheet net al wor ker s,

st eel wor kers, sheetrock hangers, drywallers, and other
trades: You may have been exposed to asbestos or silica
sand for a period of tine, and be eligbile to be screened
for ASBESTOSIS, MESOTHELIOMA CANCER, LUNG CANCER, OR
SILICOSIS.

(Exhibit 11 (enphasis in original).) The RTS brochure features an
even longer list of trades, as well as details as mnor as, “[t]he

mobile units are not only functional but very appealing to the
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eye.”® (Exhibit 13.) N&Mproduced a tel evision comrercial |isting
many job titles and inviting viewers to call a toll-free nunber to
make an appoi ntnment to be screened. (Feb. 17, 2005 Trans. at 366-
67.) \Wien N&M received responses to its public advertising, N&M
then would solicit this client list to law firnms. (Feb. 17, 2005

Trans. at 367-68.)

Cenerally, the first stages of the screeni ng process operated
as follows: (a) the law firmprovi ded the screening conpany with a
list of people (for instance, existing asbestos plaintiffs or
workers at industrial sites); (b) either the law firm or the
screeni ng conpany sent out a mass nmiling asking the recipient to
call the screening conpany’s toll-free phone nunber; (c) the staff
answering the phone would ask if the caller had been exposed to
silica; and, (d) for those who “showed sone form of being exposed
to silica,” the caller would be encouraged to attend a nass

screening. (Feb. 17, 2005 Trans. at 281-82, 286, 289.)

The screening conpany would tailor this process to the w shes
of the law firm In the words of M. Mson, “basically, [the
screening conpany is] a service; whatever [the law firm asked us
to do is what we did.” (Feb. 17, 2005 Trans. at 281.) Sone |aw
firmse would sinply ask the screening conpany to x-ray a group of
peopl e and send the x-rays to the firm who would then pass the x-

rays on to a B-reader hired directly by the firm (Feb. 17, 2005

> A photo of a screening truck used by RTS is attached as
Exhi bit 14.

-67-



Case 2:03-md-01553 Document 1902-1  Filed 06/30/2005 Page 68 of 249

Trans. at 283.) Then the law firmm ght ask the screeni ng conpany
to set up physical exam nations and PFTs on those with positive B-
reads. (Feb. 17, 2005 Trans. at 283.) Also, rather than using the
screening conpany’'s receptionists, sonme law firnms would hire a
“tenp service” to take “a brief work history” and decide if the
person “had adequate exposure” to silicato justify the cost of the

x-ray. (Feb. 17, 2005 Trans. at 284.)

In either case, there is no evidence that anyone answering the
phones, whet her enpl oyed by a screening conpany or a law firm had
any nedical training or had been instructed by any nedical
prof essi onal what questions would be appropriate in taking an
occupational history. (Feb. 17, 2005 Trans. at 293-94; Feb. 18,
2005 Trans. at 180.) Indeed, it is clear that the law firnms,
rat her than any nedi cal professionals, established the criteriafor
the screeni ng conpany to use when taking the occupational history.
(Feb. 18, 2005 Trans. at 194-95.) For exanmple, M. Foster of RTS
testified that the Barton & Wllians |awfirmasked for aclient to
have at | east five years exposure history to silica to qualify for
a screening. (Feb. 18, 2005 Trans. at 195.) M. Foster said that
other law firnms required “a |l ot |ess” exposure. (Feb. 18, 2005
Trans. at 195.) Perhaps nost telling was when the Court asked M.
Foster, “What 1is your training on this, on [diagnosing]
silicosis?’, to which M. Foster replied: “Watever the criteria

the law firmsets.” (Feb. 18, 2005 Trans. at 183.)
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On the day of a screening, the screening conpany parked its
van or truck (carrying a nobile x-ray machine) in the parking | ot
of a hotel or aretail establishnent, such as a K-Mart or a Sizzler
restaurant.® (Feb. 17, 2005 Trans. at 54.) As each client arrived
in front of the van or trailer, a receptionist greeted the client,
and using a standard form prepared by the screeni ng conpany or | aw
firm verified that the client had an appointnent and the
i nformati on previously given by the client over the telephone.>®
(Feb. 17, 2005 Trans. at 306.) The client then underwent a chest

x-ray. (Feb. 17, 2005 Trans. at 307.)

N&M s x-ray equi pnent was operated by a technician and was
periodically inspected by the appropriate state certification
boar d. I nspectors in both Mssissippi and Texas have issued
violations to N&M for failing to conply with state standards.
(Feb. 17, 2005 Trans. at 308-09, 312, 316-17.) |In addition, N&M
did not have a policy of having a nmedical professional supervise
the x-rays and the equipnent during the screens. (Feb. 17, 2005
Trans. at 308-09.) Moreover, no nedical professional actually
ordered the x-rays; M. Foster testified that he viewed the client

as “requesting” the x-ray for him or herself. (Feb. 18, 2005

8 A photo of a screening van used by N&M i s attached as
Exhi bit 15, and a photo of a screening truck used by RTS is
attached as Exhibit 14.

% An exanple of a formused in an N&M screening is
attached as Exhibit 16. (Feb. 17, 2005 Trans. at 291-92, 306-
07.) The client did not fill out the form between “Doctor
Comments:” and “Pul nonary Function Test Results:”.
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Trans. at 42, 176; RTS Ex. 1.) This is despite the fact that,
according to Dr. Ballard (an RTS B-reader), in nornmal nedical
practice, a doctor orders an x-ray before it is perforned on a

patient. (Feb. 18, 2005 Trans. at 42-43.)

At this point, it is worth noting that there is nothing
I nherently wong about performng x-rays in a van or trailer. For
i nstance, NI OSH uses a nobile x-ray unit. (Feb. 18, 2005 Trans. at
100.) However, nobile units nmust have rigorous nedi cal oversight,
to ensure that proper safety standards are observed. Mor eover ,
nobil e x-ray units often are not as heavy as ones in offices and do
not always have a consistent power source, which can lead to
inferior quality films. (Feb. 18, 2005 Trans. at 292-93, 305-06.)
Wth respect to the units used by the screening conpani es at issue
here, there is no evidence of nedical oversight (rigorous or
ot herwi se), sufficiently heavy x-ray units, or a consistent power
source. (See, e.g., Feb. 17, 2005 Trans. at 87-88.) Indeed, there
IS no evidence any nedical professional supervised the extent to
which the Plaintiffs were irradiated. (See, e.qg., Feb. 17, 2005

Trans. at 88.)

Returning to the screening process in these cases, the Court
will focus on, by way of exanple, the Canpbell Cherry cases.® In

t hose cases, after the x-ray was taken, Dr. Harron (on behal f of

60 Canpbel |l Cherry represents approxi mately 4, 256
Plaintiffs in this ML.
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N&M read the film using a view box, and decided whether the

patient should have PFTs. (Feb. 17, 2005 Trans. at 317-21.)

As noted above, PFTs are a broad range of tests that neasure
how wel | the lungs take in and exhale air and how efficiently they
transfer oxygen into the blood.® Wile PFTs by thensel ves cannot
determ ne the cause of any abnormality, they can be wused in
conbination with a chest x-ray and other tests to help determ ne
what type of |ung di sease a person has. M. Mson, after attendi ng
a three-day training course, perfornmed the nost common PFT,
spironmetry.® (Feb. 17, 2005 Trans. at 271-72.) Despite the fact
that he is not a respiratory therapist and, in his words, “lI don’t
real ly have any nedical qualifications” (Feb. 17, 2005 Trans. at
271-72), he noved beyond spironetry and perforned other, nore
conplicated types of PFTs. (Feb. 17, 2005 Trans. at 278, 299-301,

Feb. 18, 2005 Trans. at 269-70.)

An exanpl e of an N&M PFT report belonging to Plaintiff Robert

Morgan is attached hereto as Exhibit 17. Listed on pages 1, 4, 5

61 The nost comon PFTs are spironetry (often repeated
after the adm nistration of a bronchodil ator such as al buterol),
fl ow vol unme | oops, single breathing diffusing capacity (known as
“DLCO), heliumdilution lung volunes, arterial blood gas
anal ysis, pulse oxinetry and sputuminduction. See generally
http://ww. hopki nsnedi ci ne. org/ pftlab/pftests. htm .

62 Spirometry is a measurenent of forced expiration. The
patient inhales maximally, filling his or her lungs to “Total
Lung Capacity,” and then exhales forcefully into a device called
a spironmeter. The spironmeter neasures the volune and tine of
expiration, which allows the cal culation of a nunber of
paraneters of lung functioning. See
http://ww. hopki nsnedi ci ne. org/ pftlab/pftests. htm .
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and 6 of the PFT report are “Error Codes” for the equipnent used to
performa particular PFT (page 1 is the spironetry report; page 4
is the single breath diffusing capacity report; page 5is the flow
vol une | oop report; page 6 is the lung volune report). These Error
Codes, listed on the reports as “ECodes”, contain between 3 and 6
di fferent categories, each representing a performance requirenment
established by the Anmerican Thoracic Society. (Feb. 18, 2005
Trans. at 271.) If the equipnment neets the American Thoracic
Society requirenent for each category, then each nunber wll be
“0". (Feb. 18, 2005 Trans. at 271.) But if the equipnent fails a
requi renent, then the nunber for that category will be “1". (Feb.
18, 2005 Trans. at 271.) In review ng “Ecodes” on pages 1, 4, 5
and 6 of Exhibit 17, it is clear that nore often than not, the
equi pnent failed to function according to American Thoraci c Soci ety

requirenents.

Dr. Friedman | ooked at page 1 of M. Mrrgan’'s PFT report and
was inmediately struck by the spirometry result which indicates
that M. Morgan had a 43 percent ratio of the volunme of air he
could exhale in one second to the total volume of air he could
exhale with a single breath. (Feb. 18, 2005 Trans. at 272; see
Attached Exhibit 17 at 1 (listed as “FEV1/FVC%).) Gven M.
Morgan’s age, the ratio should normally be approximtely 75
per cent. (Feb. 18, 2005 Trans. at 272.) According to Dr.

Fri edman,
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What that neans is that if you have this [FEV1/ FVCH
nunber reduced, that neans there’s airway obstruction,
and you shoul d use sonething |ike al buterol or nebulizer
to see if this person has reversible airway di sease |like
asthma. And you custonmarily would give the treatnent,
wait 15 mnutes, and then repeat the study.

(Feb. 18, 2005 Trans. at 272.) However, as indicated by the
report, no such treatnment was given to M. Mrgan (i.e., there is
nothing listed under “Post Rx”), perhaps because N&M di d not have
a doctor to prescribe the drug, or perhaps because N&M di d not want
to slow the streamof clients in the screening process by waiting
15 m nutes, or perhaps because the person administering the test
sinply did not knowthe proper procedure. (Feb. 18, 2005 Trans. at
273.) 1n any event, according to Dr. Friedman, the “test [report]

doesn’t tell us anything.” (Feb. 18, 2005 Trans. at 273.)

Returning to the screening process, after the PFTs were
performed, Dr. Harron perfornmed an abbrevi at ed physi cal exam nati on
(taking about two minutes per client) and conpleted the ILO form
and an “A-sheet” in front of the patient.® (Feb. 17, 2005 Trans.
at 317-18, 321, 323.) During Dr. Harron’s sole neeting with the

client, Dr. Harron did not ask the client about his or her work

6 A copy of an ILOformis attached as Exhibit 18. A copy
of the “A-sheet” is attached as Exhibit 16. (Feb. 17, 2005
Trans. at 319.) As is apparent by the “Doctor Comments” section
of the A-sheet, the physical exam nation was very circunscribed
and very brief. (Feb. 17, 2005 Trans. at 323.) For instance,
the patient did not change into a gowmn or lie down. (Feb. 17,
2005 Trans. at 321-22.)

The notation “e 1/0" at the bottom of Exhibit 16 indicates
Dr. Harron's profusion |level reading. (Feb. 17, 2005 Trans. at
319-20.)
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hi story; instead he sinply relied upon the information gathered by
t he screening conpany, as witten on the A-sheet. (Feb. 17, 2005
Trans. at 328.) After conpleting the paperwork, Dr. Harron
informed the client of his diagnosis. (Feb. 17, 2005 Trans. at
321.) Later, Dr. Harron dictated a narrative fromthe ILO form
whi ch sonetines would be typed immedi ately onsite and soneti nes

woul d be typed | ater offsite. (Feb. 17, 2005 Trans. at 318-19.)

At sonme point, Dr. Harron’s relationship with N&M grew so
cl ose that N&M had a stack of blank ILO forns that had been signed
by Dr. Harron. (Feb. 17, 2005 Trans. at 370-71.) A copy of a pre-
signed blank ILO form is attached as Exhibit 18. M. Mason
testified that while N&Mwoul d fill in the name and soci al security
nunmber of the patient and the date of the x-ray on the pre-signed
ILO form Dr. Harron hinself conpleted the remai nder of the form
(Feb. 17, 2005 Trans. at 371.) He did not explain, however, why
the forns were pre-signed if Dr. Harron hinself later conpleted

t hem

In the case of the Canpbell Cherry screens, if the patient
received a diagnosis of silicosis, a receptionist infornmed the
patient that they could choose any | awer they wanted, but that a
Canmpbel | Cherry lawer was waiting for them at a nearby offsite

| ocation. (Feb. 17, 2005 Trans. at 324-25.)

If the patient who was di agnosed with silicosis signed-up wth
Campbel |l Cherry to be a plaintiff, then Canpbell Cherry paid N&M

$750 for screening that patient. (Feb. 17, 2005 Trans. at 301-03,
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325.) If the patient was not diagnosed with silicosis or did not
sign-up wth Canpbel |l Cherry, N&Mwas paid nothing. (Feb. 17, 2005
Trans. at 301-03, 325.) Canpbell Cherry represents approximtely
4,256 Plaintiffs in this ML, neaning N&M Ilikely was paid
$3,192,000 for its Canpbell Cherry work. (Feb. 17, 2005 Trans. at
363.) For each of the approximately 2,000 Plaintiffs represented
by O Qinn, Lanminack & Pirtle, N&M was paid $335 per positive
di agnosis. (Feb. 17, 2005 Trans. at 363-64.) Because of this fee
structure, M. Mason testified that the enphasis was on attracting
as many people as possible to the screenings and creating as many
positive diagnoses as possible; as he stated, “[F]Jrom a business
standpoi nt of mne, you had to do |arge nunbers.” (Feb. 17, 2005

Trans. at 282.)

Sonetinmes, law firns (especially Canpbell Cherry) would ask
N&M t o have anot her doctor do re-reads of the x-rays whi ch had been
read as positive for silicosis.® (Feb. 17, 2005 Trans. at 331-33,
342, N&M Ex. 17.) And if the subsequent B-reader (often Dr.
Martindal e) did not nake a positive silicosis finding, then N&M
woul d send the x-ray to a third B-reader for yet another read
(Feb. 17, 2005 Trans. at 335-37, 375-76, 405.) M. Mason thought
it was even possible that if the third reader also did not nmake a

positive silicosis finding, then the x-ray would be sent to a

% 1n some of these cases, the initial silicosis B-reader
al so had read that Plaintiff’'s x-ray as consistent with
asbestosis for asbestos litigation. (Feb. 17, 2005 Trans. at
331-33, N&M Ex. 17.)
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fourth reader. (Feb. 17, 2005 Trans. at 337-38.) And while sone
law firnms did not want diagnoses nade by Dr. Harron, other |aw
firms (for exanple, the law firmgroup of Barton & Wl lians) woul d
accept the initial Dr. Harron positive B-read even after two
subsequent B-readers had read the x-rays as negative for silicosis.

(Feb. 17, 2005 Trans. at 338-39, 407-09.) As M. Mason stated:

You woul d have different law firnms that needed different
bases at different tinmes. You nay have in your inventory
where Dr. Harron read them positive. The people want a
| awyer. The people want to be represented. So it’s your
job that if a [person] calls you and they have a B reader
who has said they were positive, it’s our job to help
them find a | awer. That’'s what they want us to do.
That’s what we told them we were going to do.

(Feb. 17, 2005 Trans. at 339.)

Meanwhile, if a client was tested and told that he or she did
not have silicosis, the client was told to return for retesting at
a later date. (Feb. 18, 2005 Trans. at 186-87, 201.) However, M.
Foster testified that he did not keep track of how often a client
returned to be retested (Feb. 18, 2005 Trans. at 188, 201), neani ng
clients, who sonetines were eager to be retested (Feb. 18, 2005
Trans. at 186), could be exposed to nultiple chest x-rays in a

brief period of tine.

M. Mson testified that in April 2002, the Canpbell Cherry
firm asked N&M to find a doctor other than Dr. Harron to do the
physi cal exam nations during the screenings. (Feb. 17, 2005 Trans.
at 377-78.) N&M recruited Dr. Hilbun and Dr. Cooper for this

pur pose. (Feb. 17, 2005 Trans. at 378.) N&M passed on the extra
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charges for these doctors to Canpbell Cherry. (Feb. 17, 2005
Trans. at 380.) M. Mason testified that he believed the erroneous
di agnosing language in Dr. Hlbun's and Dr. Cooper’s reports
(di scussed supra) originated fromDr. Harron’s office, where the
reports were transcribed. (Feb. 17, 2005 Trans. at 380-81, 391.)
In any event, M. Mason denied that N&M inserted the inproper
di agnosi ng | anguage into the reports. (Feb. 17, 2005 Trans. at

380- 81.)

Whil e M. Mason did not seemdi stressed about Dr. Hilbun’s and
Dr. Cooper’s false “diagnoses”, he seenmed quite distressed about
Dr. Martindale's retraction of all of his diagnoses. M. Mason
testified that “[Dr. Martindale] cashed every check that | ever
gave to him for this particular purpose [i.e., diagnosing
silicosis].... [He agreed to the [diagnosi ng] | anguage....” (Feb.

17, 2005 Trans. at 382.) M. Mason expl ai ned:

[ T] he sane [ di agnosi ng] | anguage i s basically used on all
the reports. | nmean, Dr. Harron’s reports are the sane.
At the tinme, Canpbell Cherry ... faxed ne this particul ar
paragraph and | net with Dr. Martindale to discuss this
paragraph. [Dr. Martindal e] asked nme what | thought it
was about and | said, ‘Basically all I know about it is,
is that this is the sane paragraph that we have on Ray
Harron reports when he di agnoses people and they [i.e.
Campbel | Cherry] need a di agnosi ng paragraph.’

And he said, ‘Wll, what do | have to have for that?

And | said, ‘Well, you ve got to have the stuff that I'm
going to send to you,” which is their history, their
| atency, their time of exposure, which was all provided
to himon the ‘A sheet.

(Feb. 17, 2005 Trans. at 383-84.) M. Mason, while |ooking at an

exhibit which is attached hereto as Exhibit 19, further expl ai ned:
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A [ What [ Canpbell Cherry] wanted ... was that
[ di agnosi ng] | anguage ... because ... [ Dr.
Martindal e] was giving thema normal ILO form-- |
mean, a normal X-ray narrative, basically wthout
t he [di agnosi ng] paragraph.

Q Yeah, whi ch woul d have just been ‘consistent with,’
as opposed to this ... ‘reasonable degree of
medi cal certainty’ |anguage, right?

A Right. And what | explained to [Canpbell Cherry]
when they showed it to ne was, | said [Dr.
Martindal e] can’t do that unless we provide to him
their history, exposure, and all the things he
needs to do a diagnosi ng paragraph, which we had
not done in the past, but what we did do when we
started to insert the paragraph.

Q So this ‘reasonable degree of nedical certainty’
| anguage is com ng fromthe | awers?
This particular one, but |I nean, | would say that
it came from nost likely Dr. Harron s report

because it reads exactly the sane.
(Feb. 17, 2005 Trans. at 384.)

I ndeed, inreviewi ng the reports of the diagnosi ng doctors who
participated in the mass screenings, the diagnosing |anguage is
remarkably simlar. Not only was Dr. Hilbun’s and Dr. Cooper’s
di agnosi ng | anguage identical to Dr. Ray Harron’s, but Dr. Andrew
Harron’ s di agnosi ng | anguage was |i kewi se identical. (Exhibit 19,
attached.) When Dr. OCaks worked for N&M his di agnosi ng | anguage
was identical to the language in Dr. Martindale' s reports.

(Exhi bit 19, attached.)

For exanpl e, Exhibit 20 (attached hereto) contains two reports
fromDr. Harron, wherein Dr. Harron di agnosed the sane i ndi vi dual,
Cl arence Gdem on one date with silicosis and on another date with
asbestosis (and neither report references the other). On the

asbestosis report, M. COdenmis work history states that he worked
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for the U S. Arny as a | aborer from1957-1994, during which tinme he
was exposed to asbestos; on the silicosis report, M. Qdenis work
history states only that he worked for Ingalls as a painter from
1965-1968 (i.e., during the sane period he clained to be working
for the Arny), during which tinme he was exposed to silica.® Mst
remarkabl e is that Dr. Harron based these two di vergent diagnoses
on t he sane chest x-ray—-neani ng t he di agnoses and t he i nconsi st ent
work histories originated from the sane nmass screening. Two
addi ti onal exanples of Dr. Harron making divergent di agnoses (one
asbestosis and one silicosis) for the sane individual arising out

of the same mass screening are attached as Exhibit 21.°°

Overall, N&M--a snall M ssissippi conpany operated w thout
nmedi cal oversi ght ——-managed to generate the diagnoses for
approximately 6,757 MDL Plaintiffs. To place this acconplishnment
in perspective, in just over two years, N&M found 400 tines nore
silicosis cases than the Mayo Cinic (which sees 250,000 patients
a year) treated during the sane period. (Feb. 18, 2005 Trans. at

230.) Furthernore, when conparing the nanes of the approxi mately

65 These reports were produced for the O Quinn firm which,
I n nost instances, took the work histories of the clients. N&M
according to M. Mson, “would just verify that information with
the client.” (Feb. 17, 2005 Trans. at 400.)

¢ Al of the silicosis reports were addressed to the
O Quinn firmat 440 Louisiana Ave. in Houston, while all of the
asbestosis reports were addressed to Foster & Harssema, al so at
440 Loui si ana Ave. in Houston. M. Mason explained that the sane
law firm*“had two sets of lawers ... for this particular thing—
one to handle their silica exposure, one to handle their asbestos
exposure.” (Feb. 17, 2005 Trans. at 400.)

-79-



Case 2:03-md-01553 Document 1902-1  Filed 06/30/2005 Page 80 of 249

6, 757 N&M generated MDL Plaintiffs with the names in the Manville
Personal Injury Settlement Trust (a trust established for asbestos
clains after the Johns-Manville Corporation bankruptcy®), at |east
4,031 N&M generated Plaintiffs have al so nade asbestosis clains.
(N&M Ex. 38.) The magnitude of this feat becones evident when one
consi ders that many pul nonol ogi sts, pathol ogi sts and B-readers go
their entire careers w thout encountering a single patient with
both silicosis and asbestosis. See Feb. 18, 2005 Trans. at 89-90,
263-64; Friedman Ex. 2; see also Dr. David Weill, Senate Judiciary
Comm ttee Testinony, Fed. Doc’t C earinghouse at 4 (Feb. 3, 2005);
Dr. Theodore Rodnman, Senate Judiciary Conmmttee Testinony, Fed.
Doc’'t C earinghouse at 2 (Feb. 2, 2005). Stated differently, a
golfer is nore likely to hit a hole-in-one than an occupati onal
medi ci ne specialist is to find a single case of both silicosis and
asbestosis. N&M parked a van in sone parking |lots and found over

4,000 such cases.
E. Dr. Ray Harron

In 1995, at the age of 63, Dr. Harron “kind of gave up rea
medi cine and [he has] just been doing this pneunoconiosis work.”
(Feb. 16, 2005 Trans. at 259-60.) From 1995 until the present, Dr.
Harron has worked exclusively for plaintiffs’ |awers, reading x-
rays and di agnosi ng asbestosis and silicosis for useinlitigation.

(Feb. 16, 2005 Trans. at 258-60.) Specifically, all of Dr.

67 See generally http://ww. mantrust. org.
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Harron’s “pneunoconi osis work” has been for N&M  (Feb. 16, 2005
Trans. at 277.) From 1995 t hrough approxi mately 2000, Dr. Harron’s
wor k for N&Mfocused on asbestosis cases. (Feb. 16, 2005 Trans. at
279.) Beginning in 2001, his focus shifted to silicosis cases.

(Feb. 16, 2005 Trans. at 279-80.)
Dr. Harron testified as foll ows about his di agnosi ng process:

[1]f there’s a history of exposure with sone | atency and
then 1’ve got an x-ray, then | can tie it together and
say ‘wWithin a reasonable degree of nedical certainty’
this individual has whatever pneunpconiosis | think it
i s. And ‘within a reasonable degree of nedical
certainty,” it is ny understanding that all the |awers
on both sides of this room agree neans better than a
50 percent chance that this is what the diagnosis is.
It’s not a diagnhosis the way a treating physician would
have to nmake a di agnosis....

(Feb. 16, 2005 Trans. at 267-68.) Dr. Harron expl ained that based
upon di agnoses “to a reasonable degree of nedical certainty,” he

woul d not “put [the clients] on drugs, do radiation therapy, put
radium in them J[or] refer them to a surgeon for sone kind of
I nvasive work.” (Feb. 16, 2005 Trans. at 308.) St at ed
differently, Dr. Harron believes “it’'s a |l egal standard and not a

real diagnosis.”®® (Feb. 16, 2005 Trans. at 268.)

8 Dr. Harron is correct that it is a legal standard. The
M ssi ssi ppi Supreme Court has stated that “[a] nedical expert
need not testify with absolute certainty.” Stratton v. Wbb, 513
So.2d 587, 590 (M ss. 1987). In Stratton, the defendants argued
that the plaintiff had not provided the appropriate nedical
expert testinony to satisfy causation requirenents because the
medi cal expert had testified that he could not positively state
the cause of the plaintiff’s nedical condition. See id. at 589.
However, the expert testified that the plaintiff had back
probl enms followi ng her accident and felt the injury was rel ated
to the accident. See id. at 590. |In finding that there was
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Dr. Harron testified that he did not agree with the | anguage
in his reports about himrelying upon the results of a physica
exam nation in making his diagnosis; but N&M asked him to place
that | anguage in his reports and he “capitul ated”. (Feb. 16, 2005

Trans. at 281-82.)

Dr. Harron also testified that, “I don't take the history;
it’s given to nme....” (Feb. 16, 2005 Trans. at 267, 282.)
Instead, Dr. Harron believed that the law firnms or N&M took the
client’s history, or at |east he understood that “a nedical person
is not taking the history.” (Feb. 16, 2005 Trans. at 282, 295.)
He testified that all he needs to nmake a diagnosis, in terns of
exposure history, is a sinple statenent, such as, “lI was exposed 20

years ago to silica.” (Feb. 16, 2005 Trans. at 304-05.) However,

he did testify that, “[i]f [the history is] not reliable ... then
| have to retract the diagnosis.” (Feb. 16, 2005 Trans. at 282-
83.)

Dr. Harron also testified that he did not agree that one of
the criteria for the diagnosis of silicosis is the absence of any
good reason to believe that the positive radi ographic findings are
the result of sone other condition. (Feb. 16, 2005 Trans. at 324-

25.) This opinionis contradicted by all of the major textbooks in

sufficient causation evidence to sustain the verdict, the court
stated that the expert’s “testinony, taken as a whol e,
sufficiently established a reasonabl e nedical certainty that the
accident caused the injuries.” 1d.; see also Blake v. dein, —
So.2d —-, 2005 W 774905, *17 (Mss., April 7, 2005) (sane).
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the field, as well as by the testinony of the other physicians at
the hearing. (See, e.qg., Hans Weill, et al., Silicosis and Rel at ed
Di seases, in OCCUPATI ONAL LUNG DI SORDERS 286 (3" ed. 1994); Dani el
E. Banks, Silicosis, in TEXTBOOK OF OCCUPATI ONAL AND ENVI RONMENTAL
MEDI CI NE 380-81 (2" ed. 2005); Feb. 16, 2005 Trans. at 353-54 (Dr.
Segarra).) Indeed, even the Plaintiffs briefing contradicts Dr.
Harron’s opi ni on. (Pl's.” Informational Br. Regarding D agnosis

Silicosis at 2.)

The i nmportance of excluding other conditions which m ght have

caused the positive radi ographic findings can be illustrated by the
case of Plaintiff Donald Connell. Dr. Harron testified that based
upon his I1LO form for M. Connell, M. Connell displayed

radi ogr aphi c fi ndi ngs consi stent with coal worker’s pneunoconi osi s,
silicosis, asbestosis and/or berylliosis. (Feb. 16, 2005 Trans. at
328.) According to Dr. Harron’s report which di agnosed silicosis,
M. Connell worked at Peabody Coal Conpany. (Feb. 16, 2005 Trans.
at 328.) Despite the fact that M. Connell presumably woul d have
been exposed to coal while working at a coal conpany, thus making
coal worker’s pneunpconiosis an obvious explanation for the
positive radiographic findings, Dr. Harron diagnosed only
silicosis. Dr. Harron supposed this was because N&M had provi ded
himw th an A-sheet indicating exposure to silica. (Feb. 16, 2005
Trans. at 329-30.) However, the N&M A-sheet did not ask about

exposure to coal, presunably because the sheet was produced only
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for silicosis and asbestosis litigation. (Feb. 16, 2005 Trans. at

330.) An exanple of an A-sheet is attached as Exhibit 16.°°

Dr. Harron testified that his only invol venent in these cases
was to conplete the ILO fornms. He trusted his secretaries, a
t ypi ng conpany, N&MV and perhaps others, to “prepare [ his] reports,
stanp [his] nanme on them and send those reports out w thout [hin]
editing or reviewing them” (Feb. 16, 2005 Trans. at 285-87.) Dr.
Harron also testified that he did not dictate his reports, but he
instead trusted the secretaries/typists to know howto “transl ate
[the ILO form into English.” (Feb. 16, 2005 Trans. at 289-90.)
He did this despite the fact that none of them had any nedi cal
training, with the exception of one typist who had been an x-ray
technician. (Feb. 16, 2005 Trans. at 290.) |In other words, in
every one of the approximately 6,350 reports (2,600 of which were
di agnosing reports and the renainder were B-read reports)
purportedly i ssued by Dr. Harron, Dr. Harron failed to wite, read,
or personally sign the actual report. (Feb. 16, 2005 Trans. at

285-90, 300, 317.)

Dr. Harron testified about the case of Plaintiff Barry

Barrett. On August 18, 2001, Dr. Harron read M. Barrett’'s x-ray

6 Unfortunately, M. Connell’s A-sheet was m ssing. Dr.
Harron repeatedly was constrained in answering questions about
hi s di agnoses because he kept no records for his litigation work.
Al'l of the materials he used and produced were sent to N&M
(Feb. 16, 2005 Trans. at 299, 318.) N&M and/or the Plaintiffs’
| awyers i nvolved only produced a handful of the A-sheets for the
6,350 Plaintiffs that Dr. Harron diagnosed in this MDL. (Feb.
16, 2005 Trans. at 300.)
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and conpleted an ILOform attached hereto as Exhibit 22. Through
some manner that Dr. Harron did not explain, this single ILO form
becane the basis of two separate diagnosing reports for M.
Barrett. One of the reports, attached as Exhibit 22, states that

“1 feel within a reasonable degree of nedical certainty, Barry

Barrett has asbestosis.” The other report, also attached as
Exhibit 22, states that “I feel within a reasonable degree of
nmedi cal certainty, Barry Barrett has silicosis.” Neither report

references the other report or the other report’s diagnosis. Dr.
Harron expl ai ned that the typist’ would have seen the “S" primary
opacity box checked and woul d have interpreted this as consistent
with asbestosis. (Feb. 16, 2005 Trans. at 292.) This would have
pronpted the typist to produce the report diagnosing asbhestosis.
(Feb. 16, 2005 Trans. at 294.) Dr. Harron further explained that
the typist would have seen the “P’ secondary opacity box checked
and interpreted that as consistent with silicosis, pronpting the
report diagnosing silicosis. (Feb. 16, 2005 Trans. at 292-94.)
Dr. Harron testified that other diseases also could have been
consistent with these opacities, but the typi st sel ected asbestosis
and silicosis, respectively. (Feb. 16, 2005 Trans. at 293-94.)

This situation was not confined to the case of M. Barrett. (Feb.

0 Based upon the initials at the bottom of the diagnosing
reports, the typist was not Dr. Harron’s long-tinme secretary or
the former x-ray technician on his staff, but he supposed it was
“translate[d]” by an unidentified nenber of “a stable of ...
secretarial help [on the second floor of his office building]
that is always |ooking for extra work.” (Feb. 16, 2005 Trans. at
289-90, 322.)
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16, 2005 Trans. at 320-22 (detailing the identical situation with

respect to Plaintiff Janmes Curtis).)

Dr. Gary Friednman,’* an occupational medicine specialist and
prof essor at the University of Texas, testified about Dr. Harron’'s
practice of allowing a secretary to transformthe markings on the
ILO form into a diagnosing report and then stanp his signature
wi t hout review Dr. Friedman said that this does not renotely
resenbl e reasonabl e nmedical practice. (Feb. 18, 2005 Trans. at
249.) He continued: “1’ve been a B-reader. 1’ve taught B-readi ng.
| don’t know of anything that inplies that the B-readi ng systemcan
be used by--interpreted by people other than physicians.” (Feb.
18, 2005 Trans. at 249.) Later, Dr. Friedman called the practice
“disgraceful”; Dr. Segarracalled it “distressing”. (Feb. 16, 2005

Trans. at 365; Feb. 18, 2005 Trans. at 265.)

Dr. Harron was involved in the diagnosis of approximtely
6,350 Plaintiffs in this ML (by performng B-reads and/or
produci ng di agnosing reports), and he is listed as the diagnosing

physician for approximately 2,600 Plaintiffs.’”? (Feb. 16, 2005

*Dr. Friedman was hired by the Defendants to testify at
t he Daubert hearings. However, it is worth noting that in the 23
years Dr. Friedman has consulted in nedical/legal nmatters, 90-95
percent of his work has been for plaintiffs’ |lawers. (Feb. 18,
2005 Trans. at 216-17.) Indeed, Dr. Friednman is currently
enpl oyed in other cases by nany of the Plaintiffs’ [awers in
this MDL. (Feb. 18, 2005 Trans. at 216-17.)

2 After Dr. Martindale withdrew his 3,617 di agnoses,
Plaintiffs proposed to substitute each of Dr. Martindale’'s
di agnoses with one fromDr. Harron. (Feb. 16, 2005 Trans. at
317.) Wether these were cases where Dr. Harron had al ready
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Trans. at 300, 317.) O all the MOL Plaintiffs who submtted
di agnoses, Dr. Harron performed approxi mately 78 percent of the B-

reads. (Defs.’” Ray Harron Ex. 19.)

When t he Def endants cross-referenced the docunents produced in
this MODL with the docunents in the Mnville Trust (a trust
establ i shed for asbestos clains), they discovered instances where
Dr. Harron perforned a B-read for soneone in connection with an
asbestosis claim and then | ater read the sane person i n connection
with a silicosis claimin this ML. For exanple, in 1994, Dr.
Harron conpleted an ILOformfor Clarence Kinble in connection with
asbestos litigation. On that ILOform attached as Exhibit 23, Dr.
Harron found “S” and “T" opacities or scars on all zones of M.
Ki mbl e’ s I ungs, consistent with asbestosis.”™ (Feb. 16, 2005 Trans.
at 333.) These scars are permanent; according to Dr. Harron,
people “with those fibers and scars in their lungs were going to

their grave with them” (Feb. 16, 2005 Trans. at 333-34.)

In 2002, M. Kinble was x-rayed again, this time in connection
with the current silicosis litigation. Dr. Harron again read M.
Kinble's x-ray and conpleted an ILO form attached as Exhibit 23.
This time, Dr. Harron determined that M. Kinble's |lungs had

uniform “P’ opacities or scars, consistent with silicosis. As

produced di agnosi ng reports which just had not been used, or
whet her Plaintiffs were proposing that Dr. Harron woul d perform
t he di agnoses anew, was not nade cl ear.

3 As discussed supra, “S" and “T” opacities are linear or
irregul ar opacities. See generally Exhibit 9, attached hereto.
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di scussed above, such opacities are rounded, and are unlikely to be
confused with the “S” and “T” opacities that Dr. Harron previously
reported in M. Kinble. Wen asked about M. Kinble s case, Dr.
Harron ascribed it to “intra-reader variability.”’ (Feb. 16, 2005

Trans. at 334.)

When confronted wi th anot her exanpl e of a conpl ete reversal on
his part, this time in the case of Plaintiff Cora Lee Rodgers
(whose 1995 asbestosis ILO form and 2002 silicosis ILO form are
attached as Exhibit 24), Dr. Harron again invoked intra-reader
variability, and also speculated that the x-ray film could have
been shot lighter in the case of the silicosis screens (which
apparently m ght have brought out the opacities in the upper |ungs,
where silicosis generally is present).” (Feb. 16, 2005 Trans. at

337- 40.)

When presented with his own prior testinony that inter-reader
variability (i.e., the variability between two different readers,
rat her than between the sane reader) should be approaching zero,
Dr. Harron agreed that his switch in the cases of Ms. Rodgers and
M. Kinble is “about as wide[] [a] variance as you can get.” (Feb.

16, 2005 Trans. at 343.) He then stated that the reversals are: “a

% As discussed supra, “intra-reader variability” is the
phenonenon of the sane reader reading the sanme filmdifferently
on different occasions. (Feb. 16, 2005 Trans. at 334.)

> Dr. Harron testified that he does not supervise the
protocol for shooting the x-rays, so he does not know how any of
the x-rays were shot. (Feb. 16, 2005 Trans. at 341.)
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real problemand |’d like to see the film Wether | could explain

it or not, | don’t know "’ (Feb. 16, 2005 Trans. at 343.)

Just as the Defendants prepared to i ntroduce a packet of eight
nore identical asbestosis/silicosis reversals by Dr. Harron, Dr.
Harron stated to the Defendants’ attorney, “if you' re accusing ne
of fabricating these things, | think that’'s a serious charge.”
(Feb. 16, 2005 Trans. at 344.) Wen the Court responded that the
Def endant s seened to be maki ng t hat accusati on—- and def ense counsel
agreed--Dr. Harron asked for representation. (Feb. 16, 2005 Trans.
at 344-45.) The Court ended his testinony at that point in order
to allowDr. Harron to hire an attorney. (Feb. 16, 2005 Trans. at
344-46.) The eight additional sets of ILO forms showi ng the sane
reversals by Dr. Harron were admtted. (Defs.’ Ray Harron Exs. 11-
18.)

Finally, the Defendants offered, and Plaintiffs have not
di sputed, a chart showing all of the Plaintiffs in this NMDL who
were read by Dr. Harron for silicosis, and who also have an
asbhestosis claimin the Manvill e Trust based upon a prior B-read by
Dr. Harron. This chart, attached as Exhibit 25, shows that after
Decenber 31, 2000 (when N&M changed its focus from asbestos to
silica litigation), Dr. Harron found “P", “Q and “R’ opacities

(consistent with silicosis) in 99.69% of the 6,350 B-reads he

6 Unfortunately, since the x-rays had not been produced,
the x-rays could not be exam ned.
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performed for MDL Plaintiffs.’”” But prior to Decenber 31, 2000
(when N&Mwas focused on asbestos |itigation), Dr. Harron perfornmed
B-reads on 1,807 of the same WMDL Plaintiffs for asbestos
litigation, and he found sone conbination of only “S", “T” and/or
“U opacities (consistent with asbestosis but not silicosis) 99.11%
of the tine. In short, when Dr. Harron first examned 1,807
Plaintiffs’ x-rays for asbestos litigation (virtually all done
prior to 2000, when nass silica litigation was just a gleamin a
| awyer’s eye), he found them all to be consistent only wth
asbestosis and not with silicosis. But upon re-exam ning these
1,807 MDL Plaintiffs’ x-rays for silica litigation, Dr. Harron
found evidence of silicosis in every case.’® This vol une of
reversals, according to Dr. Segarra (another Plaintiffs’ expert)

and Dr. Friedman, sinply cannot be explained as intra-reader

7 NMost of Dr. Harron's “consistent with silicocis” B-reads

(i.e., finding “P", “Q or “R as the primary and/or secondary
opacity), contain a primary or secondary opacity readi ng which
may al so be consistent with asbestosis (i.e., an “S", “T7" or “U

readi ng). However, none of his silicosis reports nmention
asbest osi s.

8 ©Most of Dr. Harron's “consistent with silicocis” B-reads

(i.e., finding “P", “Q or “R as the primary and/or secondary
opacity), contain a primary or secondary opacity reading which
may al so be consistent with asbestosis (i.e., an *S", “T" or “U

reading). Therefore, because it is possible that sonme of Dr.
Harron's B-reads for this silicosis litigation may have been
consi stent with both silicosis and asbestosis, sone of these B-
reads may have not been conplete reversals, or, “about as w de[]
[a] variance as you can get” (Feb. 16, 2005 Trans. at 343), but
t hey are nonethel ess major reversals; this is because, in the
words of Dr. Segarra, “you’'re crossing over on the ... snal
opacity froman irregular to a rounded one.” (Feb. 17, 2005
Trans. at 13.) Moreover, none of his silicosis reports nention
asbest osi s.
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variability.” (Feb. 17, 2005 Trans. at 15; Feb. 18, 2005 Trans.
at 298.)

As di scussed above, Dr. Harron's testinony during the first
day of the Daubert hearings abruptly ended when the Court granted
his request for tine to obtain counsel. Although the parties said
t hey expected to re-call Dr. Harron the foll owi ng day, Dr. Harron,

now represented by an attorney, did not re-take the w tness stand.
F. Dr. Andrew Harron

Dr. Andrew Harron is a radiol ogi st and certified B-reader who
di agnosed approxi mately 505 MDL Plaintiffs for N&M  (Feb. 18, 2005
Trans. at 146-47, 163-64; A. Harron Ex. 35.) He attended the N&M
screeni ngs and acted as the di agnosi ng doctor on the days when his
father, Dr. Ray Harron, was unavail able. (Feb. 18, 2005 Trans. at
147-48.) Dr. Andrew Harron testified that his diagnosi ng process
at the screenings was the sanme as his father’'s. (Feb. 18, 2005
Trans. at 148-51.) Like his father, he received his work and

exposure history from N& then he took an abbreviated nedical

" Specifically, Dr. Segarra testified that acceptable
intra-reader variability is having the sane reader read the sane
filmidentically 75-80 percent of the tine. (Feb. 17, 2005
Trans. at 14.) And “of the 20 to 25 percent that are different
nost of the changes should be mnor. You can have a couple that
are totally different, that happens because nedicine is not an
exact science and people are human, but they shouldn’t all be
conpl ete changes fromirregular to rounded or rounded to
irregular.” (Feb. 17, 2005 Trans. at 14.) Meanwhile, Dr.
Friedman testified that a 10 percent intra-reader variability
rate can be expected. (Feb. 18, 2005 Trans. at 298.)
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history and he perfornmed an abbreviated physical exam nation.

(Feb. 18, 2005 Trans. at 151.)

Dr. Andrew Harron also followed the same “transcription”
process enpl oyed by his father—whereby secretaries interpreted his
marks on the ILO form and drafted diagnosing reports and stanped
his signature. (Feb. 18, 2005 Trans. at 154-55.) Like his father,
he never saw or read any of the reports purportedly witten and

signed by him (Feb. 18, 2005 Trans. at 155-57.)
G. Dr. Ballard

Dr. Janes Ballard, a radiologist and certified B-reader
practicing in Al abama, perforned 1,444 B-reads on Plaintiffs in
this MDL, in conjunction with RTS screenings.® (Feb. 18, 2005
Trans. at 15, 29-31; Ex. 4.) He actually issued the diagnoses for
approximately 120 Plaintiffs. (Feb. 18, 2005 Trans. at 17.)
However, he did not performphysical exam nations, or take nedi cal

or exposure histories, for any of the Plaintiffs. (Feb. 18, 2005

80 Although Dr. Ballard was not licensed to practice
medicine in Mssissippi, he traveled with RTS to M ssi ssippi and
read x-rays in the course of screens. (Feb. 18, 2005 Trans. at
37-38.) The issue of whether Dr. Ballard s or RTS s activities
constituted the unauthorized practice of nedicine for the purpose
of the State of M ssissippi is not before this Court. However,
upon remand, if Plaintiffs persist in basing their silicosis
cl aims on di agnoses founded on Dr. Ballard' s B-reads, then this
i ssue may be relevant. (See generally Feb. 18, 2005 Trans. at
37-43.)
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Trans. at 31-32.) Dr. Ballard charged RTS $45 per B-read, and $60

per B-read when he traveled.?® (Feb. 18, 2005 Trans. at 32.)

The Defendants asked Dr. Ballard about the case of Plaintiff
Angel ean Ball. Dr. Ballard read the sane chest x-ray of M. Bal
on two separate occasions, once in the context of asbestos
litigation and once in the context of silica litigation. Wen he
reviewed the x-ray for asbestos litigation, he found the presence
of irregular “S” and “T” opacities in the |l ower |ung zones, as well
as extensive pleural thickening,? all consistent with asbestosis.
See I LO formand Report, attached as Exhibit 26. Wen he revi ened
the same x-ray for the present silicalitigation, Dr. Ballard found
rounded “P” and “Q@Q opacities in all zones and found no pleura
thickening at all. See ILO formand Report, attached as Exhibit
27. When presented with this conplete reversal, Dr. Ballard
posited that “the filnms could be mxed up,” nmeaning that he in
reality was not reading the same film (Feb. 18, 2005 Trans. at
49-52.) He further stated that “it would be difficult for [him to
stand by the diagnosis for either one right now” (Feb. 18, 2005

Trans. at 49.)

8 Thus, for the B-reads Dr. Ballard performed for cases in
this MDL, he was paid approxi mately $66,000. He testified that
in 2002 and 2001, he was paid approximately $1 million for
perform ng B-reads in asbestos litigation. (Feb. 18, 2005 Trans.
at 33.)

8 Dr. Ballard found her pleural thickening to be the nost
extensive category on the ILO form--a category “3", neaning the
pl eural plaques were visible on nore than half of the |ength of
the chest. (Feb. 18, 2005 Trans. at 45-46.)
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The Defendants then presented twelve additional exanples of
Dr. Ballard making a simlar conplete ashestosis/silicosis
reversal . (Ballard Exs. 21-44.) The Defendants al so presented
addi ti onal exanpl es of conpl ete asbestosis/silicosis reversals when
Dr. Ballard read the filmfor the silica litigation and anot her B-
reader (usually Dr. Harron) read the film in the asbestos

litigation. (Ballard Exs. 45-54.)

Dr. Ballard testified that “either ... the testing service or
the law firnf provided himw th the work history for the clients.
(Feb. 18, 2005 Trans. at 56.) This “work history” anpunted to a
sinple statenent fromthe |awers or RTS that there “is exposure
hi story that’s consistent with asbestosis.” (Feb. 18, 2005 Trans.
at 56.) This neant to Dr. Ballard that the |awers and/or RTS
“want[ed] [Dr. Ballard] to |ook for asbestosis.” (Feb. 18, 2005
Trans. at 56.) Dr. Ballard acknow edged that this “coul d sway” his
readi ng. (Feb. 18, 2005 Trans. at 58.) Specifically, he

expl ai ned:

[I]f you ve got sonebody that you have history of
exposure to asbestos, or if they say read for asbestosis,
and you see S and T size opacities in the lower |ung
zone, then you would be nore prone to see those. And if
| ater you heard that they had silica exposure and you
were reading for that, you would | ook cl oser for those P
size opacities, because they, in the |ower profusion

woul d be nore difficult to see than the S/T s.

(Feb. 18, 2005 Trans. at 57.) Later, he again tried to explain:

[T]hey mght send nme these filns and say these are
asbestos cases. And ... when | get the ... sane film
that m ght have been sent earlier for asbestosis, and
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t hey

say this individual has silicosis, or silica

exposure, then you mght | ook in those upper |ung zones
nore carefully, because those snmall -- P size opacities

ar e

much nmore difficult to see than the S/T size

opacities. And you have to specifically be |Iooking for
them particularly in the | ower profusions...

(Feb. 18,

2005 Trans. at 64-65.)

Moreover, in viewing all of Dr. Ballard' s 1,444 positive B-

reads in

this MDL, one would expect a fairly w de range of

prof usi ons between “1" (being the | east severe) and “3" (being the

nost severe). As noted above, and as witten on the ILO form

positive profusion findings are witten from*“1/0" (i.e., the B-

reader believes it is a “1" but considered classifying it as a “0",

meaning normal) to “3/+” or “3/4" (i.e., the B-reader believes it

is a “3"

and considered the profusion nore severe than a nornal

“3"). Inthis MDL, Dr. Ballard classified 1,153 Plaintiffs, or 80%

of his positive B-reads, as the |east severe reading of “1/0".

Additionally, Dr. Ballard classified 273 Plaintiffs, or 19%of his

positive B-reads, as the next |east severe reading of “1/1". Dr.

Ballard classified only 1% of his positive B-reads as nore severe

than “1/1" (13 Plaintiffs were “1/2", 3 Plaintiffs were “2/2", 1

Pl aintiff

was “2/3", and no Plaintiffs were “3/2", “3/3" or “3/4").

Dr. Ballard s consistency is especially remarkabl e because it

is in the area of profusion, which normally is the area where

reader variability is nost likely to occur (as opposed to in

opacity sizes and shapes). (Feb. 18, 2005 Trans. at 137-38.) Dr.
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Parker, the former administrator of NIOSH s B-reader program had

this to say on the subject of this consistency of profusion:

What | find nost stunning about the information I’ ve seen
inthe | ast, yesterday afternoon and this norning, is the
| ack of reader variability, because the consistency with
whi ch these filns are read as 1/0 defies all statistica
logic and all nedical and scientific evidence of what
happens to the lung when it’s exposed to workpl ace dust.
What again is stunning to ne is the lack of variability.
This lack of variability suggests to ne that readers are
not being intellectually and scientifically honest in
their classifications.

(Feb. 18, 2005 Trans. at 81-82.) Dr. Parker el aborated:

I f I have a popul ation in which there’ s general agreenent
that they have silicosis, | would be stunned to find
al nost all of the readings to be 1/0. | woul d expect
there to be a range of distributions of profusion. The
system woul d not expect a reader to be that consistent.
In fact, that very consistency suggests that people are
not being intellectually and scientifically honest.

(Feb. 18, 2005 Trans. at 83-84.)
H. Dr. Levy

Dr. Barry Levy diagnosed approximately 1,389 Plaintiffs in
this MDL.% (Defs.’” Resp. PTO 27, MDL 03-1553 Docket Entry 1826,
Ex. C 2.) In making these diagnoses, Dr. Levy exhibited an

extraordi nary anount of faith: he did not take the occupational or

8 For the past 18 years, Dr. Levy has not been a treating
physi ci an, but instead earns his incone through consulting in
litigation on behalf of plaintiffs. (Feb. 16, 2005 Trans. at 37,
41-42, 52.) His standard billing rate is $600 per hour, and he
has the option of charging $900 per hour for weekend and after-
hours work. (Feb. 16, 2005 Trans. at 42-43.) For exanpl e,
excluding his travel tine, Dr. Levy billed approxi mtely $34, 000
sinmply to prepare for his testinony at the Daubert heari ngs.
(Feb. 16, 2005 Trans. at 49-51.)
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nmedi cal histories of any of the Plaintiffs; he did not performthe
B-reads on any of the Plaintiffs; he did not performthe physical
exam nation of any of the Plaintiffs; and he did not speak to any
of the Plaintiffs or their primary care physicians. (Feb. 16, 2005
Trans. at 24, 69, 72, 111.) Instead, he relied on other
physicians’ B-reads (primarily Dr. Ballard)?® and on the work of
ot her “physicians” whom he believed followed “the protocol that |
devel oped for the history and physical.” (Feb. 16, 2005 Trans. at
24.) He testified that “the protocol | set up for other physicians
to do physicals in this case” should take “[a]bout an hour and a
half.” (Feb. 16, 2005 Trans. at 72.) Later, Dr. Levy anended this
answer by stating that “some of this conceivably could have been
done by a nurse or assistant asking sonme of the history questions
i n advance, but | would guess the total professional tinme would be
in the range of about an hour, maybe an hour and [a] half.” (Feb.

16, 2005 Trans. at 76.)

Despite establishing this protocol, Dr. Levy testified that he
does not know if the protocol was followed. | ndeed, all of Dr.

Levy’s work in diagnosing the Plaintiffs occurred in his office in

8 Dr. Levy is not a B-reader and did not see any of the
Plaintiffs’ x-rays. (Feb. 16, 2005 Trans. at 38, 71.) O Dr.
Levy’'s approxi mately 1,389 diagnhoses, Dr. Ballard perforned the
B-read on 950 and Dr. Allen Oaks (whose testinony is discussed
infra) performed the B-read on 145, and nunerous other physicians
performed the renmai nder of B-reads. (Feb. 16, 2005 Trans. at
176.)
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Massachusetts--w t hout seeing or exam ning any Plaintiff.?® (Feb.

16, 2005 Trans. at 56.) Dr. Levy testified: “I don’t know anyt hi ng
about the screening that the plaintiffs had. | recognize that
peopl e had the B-readings and so forth. [I'mnot famliar w th what

actually took place.” (Feb. 16, 2005 Trans. at 148.)

Dr. Levy testified that for the “vast majority” of Plaintiffs
“Ihe] did a prelimnary report and then a supplenental report.”
(Feb. 16, 2005 Trans. at 23.) This supplenental report was done
after the history and physical were perforned. (Feb. 16, 2005
Trans. at 25.) 1In these cases (as in virtually all of the rest),
there is no evidence that any of the Plaintiff's histories were
taken by a physician or other nedically-trained individual, as

supposed by Dr. Levy’'s protocol.

Mor eover, the clained thoroughness of Dr. Levy’'s eval uations
is belied by the speed at which he worked. Al told, Dr. Levy
performed 1,239 di agnostic evaluations in 72 hours. (Feb. 16, 2005
Trans. at 68.) On average, Dr. Levy devoted | ess than four m nutes

to each of his diagnostic evaluations in this litigation.? (Feb.

8 As was the case with Dr. Ballard, the Court need not
delve into the issue of whether Dr. Levy’'s diagnosing of
Plaintiffs who were exam ned in M ssissippi, Texas and Al abana
constitutes the unlicensed practice of nedicine in those states.
It is worth noting that Dr. Levy has considered the issue, and
his “conclusion was that | was not practicing nedicine, that I
was providing diagnostic information in the context of
nmedi cal /| egal consultation.” (Feb. 16, 2005 Trans. at 56-57.)

8 Dr. Levy testified that excluding the 379 people who did
not have a sufficient exposure to silica (and therefore could be
eval uat ed qui ckly), he spent an average of about five m nutes on

-08-



Case 2:03-md-01553 Document 1902-1  Filed 06/30/2005 Page 99 of 249

16, 2005 Trans. at 68.) O this tine, he spent approxi mately one
m nute per report review ng the report for accuracy. (Feb. 16,
2005 Trans. at 84-85.) The brevity of his nass diagnoses is in
stark contrast to Dr. Levy's work in the single-plaintiff state-

court case of McBride v. dark Sand Conpany, when Dr. Levy devot ed

17.6 hours and his assistant spent 46 hours diagnosing the

plaintiff with silicosis. (Feb. 16, 2005 Trans. at 70-71.)

An exanple of a report prepared by Dr. Levy is attached as
Exhi bit 28.8% The report concerns Plaintiff Samuel Fontaine, who
apparently clained he “was exposed to free crystalline silica from
1967 to 1995 as a teacher who worked around sandblasting for
Rosedal e Elenentary Jr. High in Rosedale, M ssissippi.” As
i ndicated above, Dr. Levy did not speak to the Plaintiff or
supervi se the taking of the exposure history, but nerely trusted
t hat whonmever took the history was a physician who followed his
“protocol.” This protocol included an explicit instruction that
anyone who “worked around sandblasting,” as M. Fontaine
purportedly did for 27 years whil e teachi ng el enentary school, mnust
have “worked in the imrediate proxinmty of sandblasting.” (Feb

16, 2005 Trans. at 94.)

hi s di agnostic evaluations. (Feb. 16, 2005 Trans. at 67-69.) By
conparison, Dr. Segarra and Dr. Friedman each testified that they
spend in excess of an hour to diagnose a patient with silicosis.
(Feb. 16, 2005 Trans. at 366; Feb. 18, 2005 Trans. at 253.)

8 The information contained in Exhibit 28 represents al
of the information Dr. Levy had when he nade his diagnosis.
(Feb. 16, 2005 Trans. at 111.)
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Dr. Levy testified that in the case of M. Fontaine, he was
able to satisfy the third diagnostic criteria for silicosis (i.e.,
the absence of any good reason to believe that the radiologic

findings are due to sone other disease) because:

[t]here’s no indication on the reading of the B-reading
which is shown here or in the -- there was no plural
t hi ckeni ngs, no plural pl aques. The B-reader,
Dr. Ballard, didn't indicate anything about asbestosis.
There’s no i ndi cation of asbestosis exposure or coal dust
or beryllium for that matter. | excluded those to any
reasonable probability; that 1is, it satisfied the
criterion of the absence of any infornmation to concl ude
that it was a different dust disease of the |ung.

(Feb. 16, 2005 Trans. at 101; see also Feb. 16, 2005 Trans. at 111
(enphasi zing the “B-reading that did not show any evidence of
Asbest osi s disease”).) Unfortunately, Dr. Levy testified prior to
Dr. Ballard, and thus could not respond to Dr. Ballard’ s testinony
t hat he i gnored evi dence of asbestosis when he was asked to read x-
rays for silica litigation. Indeed, Dr. Levy was not aware that
any of the Plaintiffs he diagnosed, including the 950 which were
based on Dr. Ballard s B-reads, had ever also been diagnosed with

asbestosis. (Feb. 16, 2005 Trans. at 180.)

In the case of M. Fontaine, Dr. Levy testified that he
excl uded ot her diseases which m ght have produced M. Fontaine's
radi ographi c findings by | ooking to statistics about the geographic

distribution of different diseases:

The next category is infectious diseases and the ones to
consider there are MIliary Tuberculosis, as well as
fungal di seases, such as hi st opl asnosi s and
cocci di oi domycosis. It turns out that coccidi oi donmycosi s
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inthis country is a disease primarily in California and
Arizona.... And there’'s just a handful in the nost
recent year from CDC of 2002 in which they reported 3900
cases nationw de, 3800 of those were fromCalifornia and
Arizona with a scattering of cases el sewhere. No cases

were reported fromMssissippi.... |If he was seen by his
treating physi ci an- - and [’ m not a treating
physi ci an- -t hat physi ci an m ght have reported
[ cocci di oi donycosis] ... tothe public health authorities
in the State where the person is resident....
Tubercul osi s, Hi staplasnosis are unlikely. | considered

t hose di agnoses. Tubercul osis, for exanple, occurs at
the rate of five per 100,000; M ssissippi, only one to
three percent of Tuberculosis cases are Mlarial

Tuberculosis.... [As for the rate of occurrence of
Hi staplasnosis in the Mssissippi Delta,] | don’t [know
the exact nunber. | know it’s a part of the country
where Histaplasnosis does, i ndeed, occur. So,

Hi stapl asnosis is a possibility but again, weighing the
i kelihood of; is Silicosis nore likely in a person with
20 plus years exposure -- at least, intermttent
sandbl asti ng wi thout evidence of respiratory protection
who has a positive B reading versus the possibility of
undi agnosed Histaplasnosis; | think -- and it was ny
judgnment in this case -- that Silicosis is a nmuch nore
l'ikely probability.

(Feb. 16, 2005 Trans. at 101-05.)

Dr. Levy may be correct that it is customary nedical practice
to exclude certain diseases and conditions based on official
statistics about the geographic distribution of a disease.
However, as alluded to by the nationwi de silicosis statistics set
out supra, the same principle virtually mandates the conclusion
that the vast nmmjority of silicosis diagnoses in this ML are

erroneous.

One obvious problemw th these diagnoses (which certainly is
not confined to, or even best exenplified by, Dr. Levy' s di agnoses)

is repeatedly referenced in Dr. Levy's academic witings on the
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di agnosis of silicosis. Dr. Levy has witten that “the proper
di agnosis of silicosis ... depends critically on a conprehensive
and appropriate patient history that adequately explores the
rel ation of the disease to the occupation.” (Feb. 16, 2005 Trans.
at 129-30.)% Dr. Levy has also witten a series of exanples of
physi ci ans who m sdiagnosed “a work-related illness caused by a

hazar dous substance” despite “a reasonable and considerable

8 According to Dr. Levy's witings:

The occupational history has five key parts: (A

description of all the patient’s pertinent jobs, both

past and present; (B) a review of exposures based by

the patient in these jobs; (C information on the

timng of synptons in relation to work; (D) data on

simlar problens anong coal workers; and (E)

I nformati on on non-work factors such as snoking and

hobbi es that nay cause or contribute to di sease or

injury.

(Feb. 16, 2005 Trans. at 134-35.) Dr. Levy has al so expl ai ned
that in taking an occupational history, “[t]he nunber of hours
per day and days per year [of exposure to silica] is an inportant
pi ece of information.” (Feb. 16, 2005 Trans. at 144.)

Mor eover, an occupational history is inportant not only to
determ ne the exposure of an individual to silica, but also to
attenpt to determ ne the dose. “Exposure” neans to be in close
proximty or contact with a hazardous substance, whereas “dose”
nmeans the amount of that hazardous substance--in this case,
silica--that gets into the body. (Feb. 16, 2005 Trans. at 146.)
If a worker is exposed to silica, but does not get any silica
into his or her body, then it is not a hazardous situation.
(Feb. 16, 2005 Trans. at 146.) Hence, questions about dosage are
also inportant. As Dr. Levy has witten:

Equal | y pertinent, when asking about exposures ..., the

physi ci an shoul d ask questions such as: Does the

ventilation system al ways work adequately? Is it

usual ly turned off, especially in the winter? Do

wor kers follow instructions when performng certain

wor k tasks or when using personal protective equi pnent?

Some physicians m ght be surprised at how aware workers

are of such matters.

(Feb. 16, 2005 Trans. at 145-46.)
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eval uati on and di agnosis.” (Feb. 16, 2005 Trans. at 131-32.) Dr.

Levy’ s text continues:

The facts fit together and resulted in a coherent story
| eading each physician to recomend a specific
t herapeutic and preventive reginen. In each of these
cases, however, the physician nmade an i ncorrect di agnosis
because of a comon oversight; failure to take an
occupational history.

(Feb. 16, 2005 Trans. at 132.)°%°

In virtually all of the cases presented to the Court,® the
occupational history, to the extent one was taken at all, falls far
bel ow the standards set by Dr. Levy's witings. None of the
histories Dr. Levy relied upon were taken by a physician or other
medi cal | y-trai ned individual --instead, they were taken by the | aw
firms or screening conpanies. The histories fail to include any
i nformati on about dosage, or the length and intensity of exposure
to silica. For exanple, it would be natural to inquire wwth M.
Font ai ne the precise circunstances under which he was exposed to
airborne crystalline silica for 27 years while working in an
el enentary school, and, for exanple, with what frequency and

duration “blast equi pnent” was used in the “i medi ate proxi mty” of

8 1n response to these and other quotations fromhis
writings about the inportance of taking a history, Dr. Levy
responded that “[i]t is inpossible to obtain a detail ed
occupational history on every patient seen.” (Feb. 16, 2005
Trans. at 130.) Wile that statenent may be true, that does not
nmean it is reasonable medical practice to not even attenpt to
take a detailed history froma patient who is avail able and
willing to give one.

°% One notable exception is Roosevelt Sykes, the Plaintiff
di agnosed by Dr. Segarra.
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his classroom (Ex. 28 at 5, attached.) As another exanple, it
m ght be natural to inquire with Plaintiff Robert Hart how, at the
age of fifteen, he was self-enployed, “hanging & finishing
sheetrock” and using jack hammers and sanders. (Levy Ex. 6 at 9.)
O a physician mght ask Plaintiff Sanme WIIlianms how, and on how
many days, he was exposed to crystalline silica while working for

30 years as a piano repairman. (Levy Ex. 7 at 5.)

When questioned about three specific cases, Dr. Levy wthdrew
hi s di agnoses for each of the cases. In the case of Plaintiff
James Hyatt, Dr. Ballard had read the x-ray as consistent with
asbest osi s and m xed dust di sease (finding “S” and “T” opacities in
the l ower lungs with pleural abnormalities), yet Dr. Levy di agnosed
silicosis, erroneously calling the opacities “rounded.” (Feb. 16,
2005 Trans. at 188; Dr. Levy's report is attached as Exhibit 29.)
When presented with a 2001 report prepared by Dr. Segarra
di agnosing M. Hyatt with asbestosis (attached as Exhibit 30), Dr.
Levy withdrew his diagnosis. (Feb. 16, 2005 Trans. at 199-200.)
Li kewi se, Dr. Levy withdrew his diagnosis of Plaintiff Donny Weaver
when he realized he relied upon an erroneous report by the B-
reader, Dr. QCaks, which listed the B-read as an “S/P” (“P” being
consistent with silicosis), when it was in fact an “S/S". (Feb
16, 2005 Trans. at 199; Levy Ex. 13.) Dr. Levy also withdrew his
di agnosis of Plaintiff Zettie Shields, which was based on a Dr.
Ballard B-read consistent with silicosis, when he was presented

with another B-read by Dr. Ballard of the same x-ray, this tine

- 104-



Case 2:03-md-01553 Document 1902-1  Filed 06/30/2005 Page 105 of 249

consi stent with asbestosis. (Feb. 16, 2005 Trans. at 200-02; Levy
Exs. 14 & 17.) For the same reason (i.e., a Dr. Ballard
asbestosis/silicosis reversal), Dr. Levy withdrew his di agnoses of
Plaintiffs Effi e Col eman and Monroe Lenoir. (Feb. 16, 2005 Trans.

at 204-05; Levy Exs. 15 & 18-19.)

In sunmary, the following is clear: the reliability of Dr.
Levy’'s diagnoses are dependant upon the reliability of the B-
readers (primarily Dr. Ballard); Dr. Levy worked at a break-neck
pace which apparently led to sone errors; and his exposure and
nmedi cal histories were not taken by nedically-trained people and
were below the standard set by his witings and his “protocol.”
Finally, it is clear that Dr. Levy had an agenda: diagnose
silicosis and nothing else. For instance, the follow ng exchange
occurred regarding Plaintiff Samme Or, whom Dr. Levy diagnhosed

with silicosis and nothing el se:

DR LEVY: Here's a gentlenman |ike many ot her peopl e who
have both silicosis and asbestosis.

Q If he had both, why didn't you diagnose him wth
bot h?

DR, LEVY: My job was not to nake diagnoses of
asbest osi s.

Q kay.

THE COURT: [Your] job is not to make diagnosis of
anyt hing other than silicosis.

DR LEVY: Wll, yes.
(Feb. 16, 2005 Trans. at 213.)

It is clear that Dr. Levy saw his role with respect to these

cases as beginning and ending with litigation. In one of his
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published articles, Dr. Levy advises a diagnosing physician to
i nformappropriate entities of the diagnosis for the good of other

wor kers and of society:

If awrk-relatedillness is diagnosed, the physician can
play a critical role in developing and inplenenting
prevent ati ve nmeasures such as educating or advising the
patient, reporting the case with the patient’s perm ssion
to the enployer and/or the wunion if one exists,
contacting an appropriate governnental agency if the
situation dictates the need, instituting substitutions
for or nmeasures to engi neer out of work place hazard and
conducting further research on the problem

(Feb. 16, 2005 Trans. at 221.) Dr. Levy made this recommendati on
to physicians who di agnose a single work-related illness. In this

MDL, Dr. Levy diagnosed 1,389 cases of silicosis. (Defs.’” Resp

PTO 27, MDL 03- 1553 Docket Entry 1826, Ex. C.2.) Yet despite the
fact that Dr. Levy has provided consulting services to Nl OSH, OSHA,
the CDC, the Environnmental Protection Agency, and the Wrld Health
Organi zati on--and t herefore woul d know t he proper people to call if
he felt it was appropriate—-he chose to notify no one but the

| awyers who paid his bills:

DR LEVY: My duty in this context was to assess
[ whet her ] people had silicosis and report that
information to the attorneys.

Q You have not called any agencies, M ssissippi State
Depart ment of Heal t h, OSHA in M ssissippi, t he
M ssi ssippi -- University of M ssissippi Medical School,
you’ ve not made contact with any of those people to |et
t hem know t hat you have di agnosed 1200- sone- odd cases of
silicosis?

DR. LEVY: That’'s correct.

(Feb. 16, 2005 Trans. at 222.)
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Two of Plaintiffs’ other diagnosing doctors, Dr. Segarra and
Dr. Coulter, testified that they would not enploy the nethodol ogy
enpl oyed by Dr. Levy in these cases. (Feb. 16, 2005 Trans. at 365;
Feb. 17, 2005 Trans. at 64.) Dr. Friednman testified nost cogently

about Dr. Levy’s diagnhoses:

Dr. Levy made his diagnoses in about three-and-a-half
m nutes, never talked to a patient, never |ooked at an
x-ray, never ... talked to a treating physician, [and]
may have only | ooked at a few nmedical records in cases
that he linked. And in 72 hours, reviewed sonething in

the range of 1200 cases, and [in] 800 ... diagnosed
life-threateningillness. ... Dr. Levy ... relied on the
product identification part of the work history. 1| don’t
even think it was a full work history. | nean, ... it

came nowhere near neeting what his own nethodol ogy was
that he spelled out. And | have both the Third and
Fourth Edition of his textbooks. And in no way does it
relate to that nethodol ogy.

(Feb. 18, 2005 Trans. at 250-51.)
I. Dr. Coulter

Dr. Todd Coulter, a general internist practicing in
M ssi ssi ppi, diagnosed 237 MOL Plaintiffs with silicosis. (Feb
17, 2005 Trans. at 30, 67-68.) Dr. Coulter diagnosed these
Plaintiffs as part of a contract with a screening conpany call ed
Cccupational Di aghosti cs. (Feb. 17, 2005 Trans. at 53-54.) As
not ed above, this conpany is run froma Century 21 realty office,
even sharing its phone nunber with the real estate business. (Feb.
17, 2005 Trans. at 80-81.) On weekends, the conpany parked its

trailer in the parking lots of restaurants and hotels. (Feb. 17,
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2005 Trans. at 54, 73.) The trailer had a portable x-ray nachine

and a “physician’s suite.” (Feb. 17, 2005 Trans. at 55.)

Dr. Coulter becane involved in the nmass screens after being
recruited by the owner/operator of QOccupational D agnostics. Dr.

Coul ter described the recruitnent process as foll ows:

So [the owner of the screening conpany] nade an
appointment with me and talked to ne about would | be
willing to do sonme occupational reports for him O nore

inmportantly, would | be wlling to evaluate sone
patients? And he explained the scope of it as that
“Well, we’'re going to be taking chest x-rays and we're
going to be looking for silicosis or sonething |ike that
or whatever it was and you ll need to evaluate the
patients.”

And | said to him “Wll, let ne spend sone tine
researching and reviewing this and then I'I| decide if
that’s sonething | can do.” So | |ooked up sonething in
t he text book of I nternal Medicine on silicosis and found
sonme basic information and said, well, it doesn’'t seem
like it would be that difficult and that’s why I
consent ed.

(Feb. 17, 2005 Trans. at 72.)

Al told, during eleven days of screenings, Dr. Coulter saw
approxi mately 600 people, approximately half of whom he di agnosed
with silicosis.® (Feb. 17, 2005 Trans. at 75.) By contrast, after
ten years of operating his own high-volune clinic,® Dr. Coulter has
di agnosed approxi mately six people with silicosis. (Feb. 17, 2005

Trans. at 69.) Dr. Coulter testified that he spent up to 15

1 Some of the people Dr. Coulter diagnosed are not
Plaintiffs in this MDL, but are plaintiffs in cases pending in
state court.

2. He currently averages 40-45 patients a day in his
clinic. (Feb. 17, 2005 Trans. at 69.)
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mnutes with each of the clients—although it is difficult to
believe this was conmmon, since given the volunme of people he saw
(between 50 and 60 a day), he would have had to work 15-hour days

with no breaks. (Feb. 17, 2005 Trans. at 98.)

Dr. Coulter testified that he took thorough histories fromthe
Plaintiffs, although thorough histories are not reflected on his
reports. (An exanple of one of Dr. Coulter’s reports is attached
as Exhibit 31.) He stated that the exposure histories and
occupational histories were witten on forns provi ded by, and then
returned to, the screening conpany.® (Feb. 17, 2005 Trans. at 104-
08.) Although Dr. Coulter is not a B-reader, he testified that he
reads x-rays as a part of his normal practice and he does not feel
that he needs to use an ILOformto render a diagnosis. (Feb. 17,

2005 Trans. at 34, 55.)

Dr. Coulter does not consider the Plaintiffs his patients.
(Feb. 17, 2005 Trans. at 53, 105.) As with all of the other
doctors, he diagnosed Plaintiffs “to a reasonabl e degree of nedi cal
certainty,” which is a termhe would not use for diagnoses in his
practice, but instead is a termhe uses for litigation. (Feb. 17,

2005 Trans. at 91.) He testified as foll ows:

A. Wien | utilize the term*reasonabl e degree of nedica
certainty,” that reflects for me and only for me -- at
the nonment in tine based upon the information that |

9  These purportedly thorough histories have never been
produced, despite the Court’s adnonition to Plaintiffs’ counsel
that if Plaintiffs wished to rely on those histories, they needed
to be produced. (Feb. 17, 2005 Trans. at 107-09, 117-19.)
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have, this is what | come up with. ... Not excluding and
not considering other pot enti al l[imtations or
condi ti ons.

COURT: Way? Way woul dn’t you be?

A.  Perhaps -- and again, | think your Honor is correct.
That is an exanple where | amtrying to think as a | awer
instead of ... consistently thinking as a doctor.

COURT: Well, if you were thinking as a doctor, what

would you be doing with this [report]? Wth this
I nf or mati on?

A: | would confirmthe diagnosis of silicosis.
COURT: How would you be able to do that?
A Chest x-ray findings and certainly the exposure

hi story. And then considering alterative and ruling out
conpeting ot her diagnoses.

(Feb. 17, 2005 Trans. at 92.)

Dr. Coulter’s testinony contained a nunber of exanples of how
he rel axed his standards for the screening “clients” when conpared
to his clinic “patients”. In contrast to his practice at his
clinic, while at the screenings, Dr. Coulter did not supervise the
selection of the x-ray equipnent, the selection of the x-ray
operators, the setting up and operation of the equi pnent, or the
anmount of radiation to which the Plaintiffs were exposed. (Feb.

17, 2005 Trans. at 87-88, 125.)

Mor eover, after working with the screening conpany for “a
couple of nonths,” Dr. Coulter sought out advice from two
pul nmonol ogi sts to give hima “tutorial” on how to read x-rays.
(Feb. 17, 2005 Trans. at 100-01.) Notably, he only sought out this
training when he was confronted with two patients fromhis clinic

whom he suspected had silicosis. (Feb. 17, 2005 Trans. at 102-03.)
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Finally, according to Dr. Coulter, in the context of his
clinic:

[No one Ileaves wthout at | east a tentative

di agnosis.... [What people crave inthe active practice

of nedicine, ... they crave the -- you know what we don’t

want is we don’'t want to say, ‘Gosh, | spent this tinme

with the doctor and | don't know what’'s going on.

Peopl e want feedback. They want communication. | think
that’s what’s inportant. That’'s what | do.

(Feb. 17, 2005 Trans. at 49.) By contrast, in the context of his
work in the mass screenings for this litigation, he testified that
unl ess he was specifically asked by the client, “I was not going to
gi ve people the diagnosis.” (Feb. 17, 2005 Trans. at 128.) But,
“[1]f patients asked, | said: it looks like, it may be Silicosis.
It looks like Silicosis. But, your |lawers will be in contact with
you or whoever sent themto the testing center.” (Feb. 17, 2005
Trans. at 128.) However, when it cane tinme to dictate the
di agnosing letter to the awers, Dr. Coulter expressed a certainty
he apparently coul d not nuster when | ooki ng the patient in the eye.

(See Exhibit 31, attached.)

Per haps nost disconcerting about Dr. Coulter’s diagnoses is
that every one of his 237 reports for Plaintiffs in this ML
contain the identical sentence: “There is increased prepondurance
[sic] of interstitial lung tracings in |ower |obes bilaterally.”®
(See, e.q., Exhibit 31, attached.) (Not only does every report

contain this sentence, but every report contains the identical

% Dr. Coulter is not a B-reader, and did not conplete an
ILOformfor any of the Plaintiffs.
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m sspelling of the word, *“prepondurance.”) As Dr. Coulter
conceded, “interstitial lung tracings in lower |obes” is

characteristic of asbestosis rather than silicosis. (Feb. 17, 2005

Trans. at 134.) Also, in every one of Dr. Coulter’s reports, two
ot her sentences always appeared: “On closer exam nation of the
bilateral |obar narkings, there are multiple enhanced | ucent
circul ar opacities. These are disparate, and are prom nent in both

PA and lateral filnms.” (See, e.q., Exhibit 31, attached.)

In addition, 221 out of Dr. Coulter’s 237 reports nention a
physi cal exami nation. (Dr. Coulter testified that the remaining 16
reports are “inconplete in that there is no docunentation of the
physi cal exam but the physical exam was perforned. | perforned
t he physical examon all of the patients.” (Feb. 17, 2005 Trans.
at 96.)) In every one of the 221 reports, this sentence appears:
“The physical examnation is hallmrked by audible but coarse
rhonci with mnimum to noderate rales on auscultation.”® (See,
e.qg., Exhibit 31, attached.) However, Dr. Coulter could not point
to any nedical text or article where it states that it is comon
for silicotics to have rales or rhonci. (Feb. 17, 2005 Trans. at

138.)

° According to Dr. Coulter, in laymen's terns, this means
that “[t]he lungs sounded rather junky.” (Feb. 17, 2005 Trans.
at 136.) Mre specifically, “[r]honchi are sounds that resenble
snoring. They are produced when air novenent through the |arge
airways is obstructed or turbulent.” See
www. nl m ni h. gov/ nmedl i nepl us/ ency/article/003323. htm By
contrast, “[r]ales (crackles or crepitations) are small clicking,
bubbling, or rattling sounds in the lung. They are believed to
occur when air opens closed alveoli (air spaces).” I|d.
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Finally, at this point, it is hardly surprising that even
prior to searching through the records at the Manville Trust, out
of Dr. Coulter’s 237 silicosis diagnoses, at |east 150 of these
i ndi vi dual s had previously been diagnosed with asbestosis. (Feb.

17, 2005 Trans. at 148.)
J. Dr. Oaks

Dr. W Allen OGaks, a radiologist and NIOSH-certified B-reader
practicing part-tine in Mbile, Al abama, perforned B-reads on 447
Plaintiffs and di agnosed approximately 200 Plaintiffs. (Feb. 17,
2005 Trans. at 162-65, 175, 220; Oaks Ex. 4.) Despite the fact
that Dr. Qaks i ssued 200 di agnoses, he declined to | abel hinself as
an “expert in the area of diagnosing silicosis,” instead preferring
only to say he was “an expert in reading x-rays.” (Feb. 17, 2005

Trans. at 190.)

When reading x-rays, Dr. QOaks testified if the screening
conpany told himto read for silicosis, that is the only di sease he
would nmention in the report, even if he felt the x-ray was al so
consistent with asbestosis. (Feb. 17, 2005 Trans. at 235, 246.)
Li kewi se, if the screening conpany told himto | ook for asbestosis,

that is all he would report. (Feb. 17, 2005 Trans. at 235, 246.)

For his diagnosing work, N&M gave Dr. Caks an x-ray and an
exposure history and instructed him “on the basis of the exposure

hi story and the B-reading, render an opinion as to whether or not
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these clients — these patients had silicosis.”® (Feb. 17, 2005
Trans. at 168, 190-91.) He was not aware of who took the exposure
hi story or their qualifications, other than that it was provided to
himby N&M The “history” Dr. Qaks relied upon consisted of a bare
statenment that the person was exposed to silica. The "“history”
sai d not hi ng about the duration of the exposure, the intensity of
t he exposure, the nature of the exposure or whether the individual
was protected (such as by wearing a mask) during that exposure.
(Feb. 17, 2005 Trans. at 251.) However, Dr. Oaks testified that
“[i]t’s nmy assunption that the doctor who does the history and
physi cal has questioned this patient and then has summarized it
[with] this statenent [i.e., that the client has been exposed to
silical].” (Feb. 17, 2005 Trans. at 254.) He further testified
that his “diagnosis of silicosis is based on the assunption that
there’ s an exposure history that neets the basic criteria.” (Feb.

17, 2005 Trans. at 256-57.)

Dr. QGaks testified that he would expect “sone spread” of
profusion | evel s anong the 447 Plaintiffs whomhe either diagnosed
or identified as having x-rays consistent with silicosis. (Feb
17, 2005 Trans. at 220.) He also testified that anpbng a |arge
group of people with silicosis, one would expect the disease to
have progressed further (i.e., have a greater profusion) anong the

ol der people. (Feb. 17, 2005 Trans. at 220.) Moreover, Dr. Qaks

% As was the case with nost of the other diagnosing
doctors, Dr. Caks did not consider the Plaintiffs his patients.
(Feb. 17, 2005 Trans. at 186-87.)
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testified that silicosis usually begins in the upper- to md-|ung
zones, although when the disease has progressed, findings can be

seen in the | ower zones as well.® (Feb. 17, 2005 Trans. at 221.)

However, when | ooking at Dr. Oaks’ 447 B-reads, his findings
do not conformto what he (and general | y-accept ed nedi cal know edge
of silicosis) would have predicted. In the population of 447
peopl e, Dr. Caks reported no cases where only the upper-1lung zones,
or only the wupper- and md-lung zones, showed abnormalities
consistent with silicosis. (Feb. 17, 2005 Trans. at 224; Qaks Ex.
4.) And anong the 447 people, Dr. QGaks found a “1/0" profusion
(the nost minimal finding) 408 tines and a “1/1" (the second- nost
mnimal finding) 39 tinmes. (Feb. 17, 2005 Trans. at 229; Oaks Ex.
4.) He did not find a single person to have a profusion greater
than “1/1". And he nmade these remarkably uniformfindings despite
the fact that he exam ned x-rays froma fairly even distribution of

peopl e between 50 and 80 years of age. (Caks Ex. 4.)

As recounted above with respect to Dr. Ballard, Dr. Parker
(the former administrator of NIOSH s B-reader program called this
consi stency of profusion “stunning”, “def[ying] all statistical
|l ogic and all nedical and scientific evidence of what happens to
the lung when it’s exposed to workplace dust.” (Feb. 18, 2005
Trans. at 81-82.) According to Dr. Parker, “[t]his lack of

variability suggests to ne that readers are not bei ng

°” |f the di sease advances to the lower |obes, it will also
remain evident in the upper- and m d- | obes.
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intellectually and scientifically honest intheir classifications.”

(Feb. 18, 2005 Trans. at 82.)
K. Daubert Analysis

As discussed above, on a nunber of different levels, the
claims in this MDL defy all nedical know edge and | ogic. The
United States has enjoyed a steady 30-year decline in silicosis
rates and nortality. And yet Mssissippi, a State ranked only 43"
inthe US. insilicosis nortality, recently experienced a crush of
new silicosis lawsuits, many of which are now before this Court.
As Dr. Friedman testified, there sinply is no rational nedica
expl anation for the nunber of alleged diagnoses of silicosis in
this MDL. (Feb. 18, 2005 Trans. at 221.) That, however, does not

mean there is no explanation at all for the cases.

| f searching for an explanation in the legal field, one m ght
focus on the fact that nost of the cases were filed just prior to
the effective dates of a series of recent |egislative “tort refornf
nmeasures in Mssissippi. One mght also focus on the decline in
asbestosis lawsuits, leaving a network of plaintiffs |awers and

screeni ng conpani es scouting for a new neans of support.

But the notions and concerns which pronpted the Daubert
heari ngs ask the Court to focus on the nedical explanation for the

cases. Two separate notions®® ask the Court to exanmne the

% See Defendants’ Motion to Exclude Plaintiffs Experts,
MDL 03-1553 Docket Entry 1149; and, Defendant 3M Co.’s Mot. for
Appoi nt mrent of a Technical Advisory Panel and Joinder in Defs.’
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reliability of the diagnoses pursuant to Federal Rule of Evidence

702 and the anal ytical framework established by Daubert v. Merrell

Dow Pharmaceuticals, Inc., 509 U S. 579 (1993) and its progeny.

Specifically, Defendants challenge the admssibility of the
testimony of the foll ow ng di agnosi ng physicians: Dr. Ballard, Dr.
Cooper, Dr. Coulter, Dr. Andrew Harron, Dr. Ray Harron, Dr. Hil bun,
Dr. Levy, Dr. Martindale, and Dr. QCaks. These ni ne physicians
i ssued 99 percent of the diagnoses submitted in this MOL. (Defs.’
Steering Commttee’'s Resp. PTO 27, MDL 03- 1553 Docket Entry 1826,

Ex. C 2.)
1. Legal Standard

“[Under the Rules [of Evidence] the trial judge nust ensure
that any and all scientific testinony or evidence admtted is not

only relevant, but reliable.” More v. Ashland Chem 1Inc., 151

F.3d 269, 275 (5'" Cr. 1998) (en banc); see also Fed. R Evid.
104(a) (“Prelimnary questions concerning ... the adm ssibility of
evi dence shall be determned by the court....”). “The primary
|l ocus of this obligation is Rule 702, which clearly contenpl ates
sone degree of regul ation of the subjects and theories about which

an expert may testify.” 1d. Rule 702 provides:

If scientific, technical, or other specialized know edge
will assist the trier of fact to understand the evi dence
or to determne a fact in issue, a wtness qualified as
an expert by know edge, skill, experience, training, or
education, may testify thereto in the formof an opinion

Mot. to Exclude Pls.’” Experts’ Testinony, MDL 03-1553 Docket
Entry 1145.
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or otherwse, if (1) the testinony is based upon
sufficient facts or data, (2) the testinony is the
product of reliable principles and nmethods, and (3) the
wi tness has applied the principles and nethods reliably
to the facts of the case.

Fed. R Evid. 702.

Daubert provides the analytical framework for determ ning
whet her expert testinony is admssible under Rule 702 of the

Federal Rul es of Evidence. See Burleson v. Texas Dep’'t of Cri m nal

Justice, 393 F.3d 577, 583 (5" Gir. 2004). “Under Daubert, tria
courts act as gate-keepers overseeing the adm ssion of scientific

and non-scientific expert testinony.” 1d. (citing Kunmho Tire Co.

v. Carm chael, 526 U S. 137, 147 (1999)). The “Daubert analysis

governs expert nedical testinony.” Black v. Food Lion, Inc., 171

F.3d 308, 310 (5'" Cr. 1999) (citing More, 151 F. 3d at 275 n.6);

see also Skidnore v. Precision Printing & Pkg., Inc., 188 F. 3d 606,

617-18 (5" Cir. 1999) (“This so-called ‘gate-keeping obligation
applies to all types of expert testinmony, not just ‘scientific

testinmony.”) (citing Kunho Tire Co., 526 U.S. at 147). For

exanple, in Skidnore, the Fifth Crcuit affirmed the adm tting of
a psychiatrist’s testinony that the plaintiff suffered from post-
traumatic stress disorder because the doctor satisfactorily
“testified to his experience, tothe criteria by which he di agnosed
[plaintiff], and to standard nethods of diagnosis in his field.”

Ski dnore, 188 F.3d at 618.

Under Daubert, trial ~courts nust nmake “a prelimnary

assessnment of whether the reasoning or nethodol ogy underlying the
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testinony is scientifically valid and of whether that reasoning or
nmet hodol ogy properly can be applied to the facts in issue.”
Daubert, 509 U. S. at 592-93. Stated differently, “the trial judge
nmust determ ne whether the expert testinony is both reliable and
rel evant.” Burleson, 393 F.3d at 584 (citing Daubert, 509 U. S. at
589). Inthis MDL, there is no dispute that, as a general matter,
silicosis diagnoses are relevant to Plaintiffs clains; the issue

I s whether the actual proffered diagnoses are reliable.

Many factors bear on the inquiry into the reliability of

expert testinony, including, but not limted to:

(1) whether the technique in question has been tested;
(2) whether the technique has been subjected to peer
review and publication; (3) the error rate of the
techni que; (4) the existence and nmai nt enance of standards
controlling the technique's operation; and (5) whether
the technique has been generally accepted in the
scientific community.

U.S. v. Hicks, 389 F.3d 514, 525 (5' Gir. 2004) (citing Daubert,

509 U. S. at 593-94). These “factors identified in Daubert formthe
starting point of the inquiry into the admssibility of expert
testinony. However, ‘the factors identified in Daubert may or may
not be pertinent in assessing reliability, depending on the nature
of the issue, the expert’s particul ar expertise, and t he subject of

his testinmony.”” Burleson, 393 F.3d at 584 (quoting Kunho, 526

U S at 150). In addition, “whether an expert’'s testinony is
reliable is a fact-specific inquiry.” Burleson, 393 F.3d at 584
(citing Skidnore, 188 F.3d at 618). “The inquiry authorized by

Rule 702 is a fl exible one; however, a scientific opinion, to have
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evidentiary relevance and reliability, must be based on

scientifically valid principles.” More v. Ashland Chem Inc., 151

F.3d 269, 276 (5'" Gr. 1998) (en banc).

The party proffering the expert testinmony has the burden of
“denonstrat[ing] that the expert’s findings and conclusions are
based on the scientific nethod, and, therefore, arereliable.” 1d.
The issue under Daubert is not whether the expert’s opinion is

correct; the issue is only whether it is reliable. See id. (“The

proponent need not prove to the judge that the expert’s testinony
is correct, but she nust prove by a preponderance of the evidence
that the testinony is reliable.”) (citations omtted). Thi s
reliability inquiry “requires sone objective, i ndependent
val idation of the expert’s methodol ogy. The expert’s assurances
that he has utilized generally accepted scientific nmethodol ogy is
insufficient.” Id. (citation onmtted). And in making the
reliability inquiry, it is the district court’s responsibility “to
make certain that an expert ... enploys in the courtroomthe sane
| evel of intellectual rigor that characterizes the practice of an
expert in the relevant field.” Kumho, 526 U S. at 152; see also

Burl eson, 393 F.3d at 584 (sane).

I n appl yi ng these standards to the diagnoses in this MOL, the
Court will first focus on each of the three accepted criteria for
di agnosing silicosis. A diagnosis requires (1) an adequate
exposure to silica dust with an appropriate |latency period, (2)

radi ogr aphi c evi dence of silicosis, and (3) the absence of any good
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reason to believe that the radi ographic findings are the result of
sone other condition (i.e., a differential diagnosis).® (See,
e.qg., Pls.” Informational Br. Regarding D agnosis Silicosis at 2
(citing Hans Weill, et al., Silicosis and Related Diseases, in
OCCUPATI ONAL LUNG DI SORDERS 286 (3'® ed. 1994); Daniel E. Banks,
Silicosis, in TEXTBOOK OF OCCUPATI ONAL AND ENVI RONMENTAL MEDI ClI NE
380-81 (2" ed. 2005)); Feb. 16, 2005 Trans. at 353-54.) As
di scussed above, these three criteria are universally accepted, as
denonstrated by | earned treati ses and experts in the field. It is
the inplenmentation of these criteria in these cases which ranged

from questionable to abysnal.
2. Criterion 1: Sufficient Exposure

The “exposure histories” (or “work histories”) were virtually
al ways taken by people wth no nedical training, who had
significant financial incentives to find soneone positive for
exposure to silica (or asbestos, dependi ng upon which type of suit

the enploying law firm was seeking to file). See Allen v.

Pennsyl vania Eng’g Corp. 102 F.3d 194, 197 n.3 (5" G r. 1996)

(citing with approval a case affirm ng the exclusion of an expert
in part because “the expert’'s testinmony ‘was influenced by

litigation-driven financial incentive”) (quoting Lust v. Merrell

Dow Pharm, 89 F.3d 594, 597-98 (9" Cir. 1996)); see also Allison

% Al three of these steps may be bypassed with a bi opsy
of the patient’s lung tissue which shows silicosis. Except for
Plaintiff dark Kirkland, discussed infra, no Plaintiff alleges a
bi opsy di agnosi s.
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v. McGhan Med. Corp., 184 F.3d 1300, 1321 (11M Cir. 1999) (sane).

These “histories” were devoid of neaningful details, such as the
duration and intensity of exposure, which are critical to
determ ni ng whet her soneone has sufficient exposure, dosage and
| atency to support areliable diagnosis. Dr. Friedman specifically
referenced Dr. Levy and said, “I’mnot sure | would consider [what
Dr. Levy relied upon] any occupational history at all.”' (Feb.

18, 2005 Trans. at 261.)

M. Mason of N&Mtestified that the doctors who worked for his
screeni ng conpany sinply relied upon the abbrevi ated work hi stories
that N&M supplied them These histories were taken by
receptionists with no nedical training. (An exanple of an N&M
“history” is attached as Exhibit 16.) The reason for this,
according to M. Mason, is that “to ask the doctor to take a work
history in our field would be Iike asking M. Setter [the defense
attorney questioning hin] to wash ny car. | nean it’'s ... very

beneath him” (Feb. 17, 2005 Trans. at 328.)

Wth all due respect to M. Mson (who has no nedica

training), experts in the field of occupational nedicine do not

100 Al t hough Dr. Levy is not the worst offender anobng these
screeni ng conpany doctors, because of his sterling credentials
and vol um nous scholarly works, his participation in this
enterprise is perhaps the nost di sappointing.
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consi der taking an occupational history to be beneath a physician.

Dr. Friedman'® testified:

[E]very patient that | see in our office, | take a
hi story from Now, they may have the initial history
taken by ny office nurse, who's been with nme 12 or 13
years, but | personally review the history with the
patient and add to it and make any corrections and go
over it and take that history nyself.

(Feb. 18, 2005 Trans. at 255.) Dr. Friednman further testified that
a “detailed” occupational history is necessary for diagnosing
silicosis and it should “come from sonebody trained nedically to

take that kind of history.” (Feb. 18, 2005 Trans. at 244-45.)

Simlarly, Dr. Segarra testified that it is not appropriate
for anyone ot her than the physician or an agent of the physician to
take the exposure and past nedical history. (Feb. 16, 2005 Trans.
at 355.) \When seeing a suspected silicotic, Dr. Segarra devotes
approximately thirty mnutes to taking the person’ s occupati onal
and medi cal histories, snoking history and physical exam nation.

(Feb. 16, 2005 Trans. at 366.)
Li kewi se, Dr. Parker testified:

A As a pulnonologist, to diagnose silicosis, in
addition to the radiographic information, | would, of
course, want to exam ne the patient, understand nore
about their work exposure history and nore about their

101 As noted supra, while Dr. Friednman was hired by the
Defendants to testify at the Daubert hearings, in the 23 years
Dr. Friednman has consulted in nedical/legal matters, 90-95
percent of his work has been for plaintiffs’ |awers. (Feb. 18,
2005 Trans. at 216-17.) |Indeed, Dr. Friedman is currently
enpl oyed in other cases by nany of the Plaintiffs’ |awers in
this MDL. (Feb. 18, 2005 Trans. at 216-17.)
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social and past nedical history and current synptons.

Q And what woul d you want to know about their workpl ace
exposures?

A You would be interested in what was being
manuf actured, what was being used, what were the
potential intensities of exposure, what were the duration
of exposure, what types of respiratory protection may
have been worn by the individual, as well as what type of
engi neering controls may have been in place by the
conpany, corporation, enployer, manufacturer, to reduce
t he burden of the dust exposure in enployees. You would
also be interested in their entire work history, because
it’s possible that they nmy have had exposures even
before their current job, which may have resulted in
exposures that mght explain the shadows on the
r adi ogr aph.

Q And m ght explain that those shadows i ndeed represent
sonething other than silicosis. Correct?

A. That's correct.
(Feb. 18, 2005 Trans. at 92, 134.)

Correspondingly, Dr. Coulter testified about the different
lines of questioning a physician mght follow when taking an
occupational history. (Feb. 17, 2005 Trans. at 43-45.) For

i nstance, he testified:

A:  You ask nore questions.... Exactly, where was it
| ocated? \What exactly is going on? You ve got to be
very, very specific. The who, the what, the why, the
when, the where, the how. Were they wearing a mask?
Were they not wearing a mask? Exactly what were they
doing? .... [T]lhere’'s nore to this than neets the eye.
The history has to be expansive but it also has to be
guided, if you will, by what the patient tells you. ..
W ask about social history. W ask about fanmly
history. | ask about snoking history. Were I live on
the @ul f Coast of M ssissippi | want to know about their
mlitary history. W’ve got a |lot of people who have
traveled all over the world. | want to know about their
-- their public health history, such as, inocul ati ons and
I muni zati ons.

Q Soinreviewwng the ... information that the patient
has gi ven you, you then sit down with a patient and fl ush
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that out for nore information that you consider
i mportant ?

A. History, history, history, yes, sir.
(Feb. 17, 2005 Trans. at 43-44.)

Finally, Dr. Levy has witten that “the proper diagnosis of
silicosis ... depends critically on a conprehensi ve and appropri ate
patient history that adequately explores the relation of the

di sease to the occupation.” (Feb. 16, 2005 Trans. at 129-30.)

Thi s type of t hor ough, det ai | ed, physi ci an- gui ded
wor k/ exposure history is the kind of history that experts in the
field of occupational nedicine insist wupon when diagnhosing
silicosis. It is therefore the type of history required by the

Federal Rules for these diagnoses to be admssible. C. Alen v.

Pennsyl vania Eng’g Corp., 102 F.3d 194, 198 (5 Cir. 1996) (“An

addi tional ground for excluding the opinions lies in Federal Rule
of Evidence 703, which requires that the facts on which the expert
relies nust be reasonably relied on by other experts in the

field.”).

And yet, in these cases, the “histories” are so deficient as
to not even nerit the label. Sonme doctors pretended that this was
not true, pointing to the cursory “A-sheet” and treating it as an
appropriate history--in essence, refusing to acknow edge that the
enperor has no clothes. Oher doctors pretended that the A-sheet
was nerely a distilled version of an unseen, appropriately-thorough

hi story. For instance, Dr. Levy and Dr. Caks each testified that
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t hey operated on the assunption that sone ot her, unnaned physici an
conducted an appropriate history. |In Dr. Levy' s case, he clained
to believe that an unknown physician was foll owi ng his “protocol”

whi ch included spending 90 mnutes with each patient taking a
history. Inreality, no appropriate histories have been produced,
and there is no reliable evidence that they ever existed. .

Quillory v. Dontar Indus. Inc., 95 F.3d 1320, 1331 (5'" Cr. 1996)

(“Expert evidence based on a fictitious set of facts is just as
unreliable as evidence based upon no research at all. Bot h

anal yses result in pure speculation.”).

I nstead, the evidence shows that none of the challenged
experts took an occupational or exposure history. They all relied
upon a history taken by | awers and clerks with no nedi cal training
or supervi sion. The questions asked were not drafted by
physi cians, testifying or otherwi se; indeed, the challenged

physi ci ans were not even aware of what questions were asked.

In the absence of an appropriate work/exposure history, there
is no way for the diagnosing doctors to have known the potential
intensities of respirable silica exposure, the duration of the
exposure, infornmation as to dosage (i.e., the types respiratory
protection worn by the individual, and/or any engi neering controls
that were in place by the enployer to reduce the anount of
exposure), as well as information as to possible alternative causes
of the radiographic findings (as discussed in nore detail, infra).

The follow ng discussion fromthe Fifth Crcuit’s opinionin Alen
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v. Pennsylvani a Engi neering Corp., 102 F.3d 194 (5" Cir. 1996) is

equal |y applicabl e here:

Scientific know edge of the harnful |evel of exposure to
a chem cal, plus know edge that the plaintiff was exposed
to such quantities, are mnimal facts necessary to
sustain the plaintiffs’ burdenin atoxic tort case. Not
only was the scientific know edge absent, but the
experts’ background i nformation concerning [plaintiff]’s
exposure to [the toxic substance at issue] is so sadly
| acking as to be nere guesswork. The experts did not
rely on data concerning [plaintiff]’s exposure that
suffices to sustain their opinions under R ule] 703.

Id. at 199 (citing, inter alia, Christophersen v. Allied-Signal

Corp., 939 F.2d 1106, 1114-15 (5™ Cr. 1991) (en banc) (holding
that the district court did not abuse its discretion in excluding
an expert’s opinion that was based on insufficient data regarding

t he dosage of a harnful substance and the duration of exposure to

t hat substance); Viterbo v. Dow Chem Co., 826 F.2d 420, 423 (5"
Cir. 1987) (concluding that evidence from animal studies is
insufficient based in part on the lack of evidence that the

plaintiff was exposed to conparabl e anounts)).

Looki ng no further than the first criterion, virtually all of
the diagnoses fail to satisfy the mninum nedically-acceptable
criteria for the diagnosis of silicosis, and therefore, the
testinony of the chall enged doctors®? cannot be adm ssi bl e under

the standards set by Rule 702 and Daubert. See CQurtis v. MS

Petroleum Inc., 174 F.3d 661, 670-71 (5" GCr. 1999) (“Under

102 The chal | enged doctors are: Dr. Ballard, Dr. Cooper, Dr.
Coulter, Dr. Andrew Harron, Dr. Ray Harron, Dr. Hilbun, Dr. Levy,
Dr. Martindale, and Dr. Qaks.
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Daubert, ‘any step that renders the analysis unreliable ... renders
the expert’s testinony i nadm ssible. This is true whether the step
conpl etely changes a reli abl e met hodol ogy or nerely m sapplies that

met hodol ogy.””) (quoting Inre Paoli R R Yard PCB Litig., 35 F. 3d

717, 745 (3d Cr. 1994); citing Mwore, 151 F.3d at 279 n. 10).
3. Criterion 2: Radiographic Findings

These di agnoses rest predom nantly upon a positive B-read.
| ndeed, sone of the Plaintiffs’ |awers and even t he doctors seened
to enter the Daubert hearings under the inpression that a positive
B-read is a talisman that would dispel any doubts about the
di agnoses as a whol e. As discussed at length in this Oder,
according to generally-accepted nedical principles, a positive B-
read sinply does not equal a diagnosis. As Dr. Parker stated: “To
reach a nmedi cal diagnosis certainly requires nore than just shadows
on a chest x-ray. Because those shadows can be caused by any

nunber of disease processes.” (Feb. 18, 2005 Trans. at 91.)

Mor eover, even assum ng that the B-read itself is perforned in
an unbiased and reliable manner (a highly dubious assunption in
t hese cases), the history and purpose of the B-reader program
exposes a nore fundamental problemin the Plaintiffs’ current use

of B-reads.

Dr. Parker, who formerly admnistered N OSH s B-reader

program explained the origin of the B-reader system

The B reader systemwas devel oped by NI OSH, under federal
mandate, to apply to the coal workers’ x-ray surveillance
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program Al |l peopl e who m ne underground coal were given
t he opportunity for a radi ograph approxi mately every four
years, to see if they had evidence of disease, which
would then give them transfer rights to a |ow dust
exposure. In the early years, recognition of wde
variability in both the quality of the film and the
quality of the interpretation, N OSH devi sed a schene to
certify facilities as qualified to take the x-rays, and
then certified readers as qualified to classify the

x-ray. ... Wien NIOSH has a filmclassified as part of
their coal workers x-ray surveillance program they have
an initial reader, followed by a second reader. When

there’s agreenent between those two readers, they nay
stop their reading and accept the concurrence between
those two readers. |f there’ s disagreenent anong t he two
initial readers, then another reader classifies the film
until there’s concurrence. Sonetinmes even two or three
readers may not agree, and then they may submit the film
to a panel reading.

(Feb. 18, 2005 Trans. at 79.) The B-reader system was not
established for use in litigation, but as part of a coal workers’
surveillance program to determne whether a worker should be
transferred to a |owdust environment. And under this
surveillance program the worker is not transferred until at | east
two B-readers agree on a positive read. But in nost of these ML
cases, a single positive B-read was deened sufficient to establish

a di agnosis of silicosis.

Moreover, B-readers rely upon the ILO classification system
whi ch “was devised primarily to lead to international harnony and
consistency to allow research done in different nations to be
conpared to epidem ol ogi c research done in other nations.” (Feb.

18, 2005 Trans. at 78; 131.) According to Dr. Parker (one of only

103 Coal workers’ pneunoconiosis and silicosis are different
di seases.
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15 doctors worldwide who is currently revising the ILOs
cl assification guidelines), the ILO guidelines were never intended
to be used in the |legal setting: the guidelines, by their express
ternms, are “not supposed to be used for designation of disease or
det erm ni ng conpensation.” (Feb. 18, 2005 Trans. at 73-75, 80-
81, 131.) Furthernore, the Anerican College of QOccupational and
Envi ronnmental Medicine recently issued a report to NICSH stating
that it no | onger supports the use of a B-read for the diagnosis of

pneunoconi osi s. % (Feb. 18, 2005 Trans. at 299.)

Furt hernore, the nethodol ogy foll owed by these B-readers does
not correspond to the ILO s recomended nethodol ogy for applying

the I1LO classification system According to the ILO guidelines:

When cl assi fyi ng radi ographs for epi dem ol ogi cal purposes
it’s essential that the reader does not consider any
i nformati on about the individuals concerned other than
t he radi ographs thensel ves. Awareness of suppl enentary
details specific to the individuals can introduce bias
into the results.

(Feb. 17, 2005 Trans. at 196.) A B-reader is supposed to read the

filmw thout any know edge of the patient or the suspected di sease-

104 The | atest version of the Quidelines state that the ILO
Cl assification System “does not inply |egal definitions of
pneunoconi oses for conpensati on purposes and does not set or
inply a |l evel at which conpensation is payable.” International
Labour O fice, Guidelines for the Use of the ILO International
Classification of Radi ographs of Pneunoconioses at 1 (2000).

105 The Anerican Coll ege of Cccupational and Environnent al
Medicine did state that it would support the use of a B-read for
t he di agnosi s of pneunoconi osis in epidem ol ogi cal studies, an
application which is not relevant to this MOL. (Feb. 18, 2005
Trans. at 299.)
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-to be, in Dr. Parker’s words, “totally unaware of the suspected
occupational or environnental exposure of the person whose film
you' re classifying.”t® (Feb. 18, 2005 Trans. at 82.) As Dr.
Harron testified: “That's one of the rules, that the B-reader is
supposed to read the filmw th no know edge at all about the film

why it’s being taken, where the person worked or what the exposure

[was].” (Feb. 16, 2005 Trans. at 263-64.)

However, in the setting of a mass screening and/or nmass B-
reading for litigation, the B-reader is acutely aware of the
preci se disease he is supposed to be finding on the x-rays. In

these cases, the doctors repeatedly testified that they were told

to look for silicosis, and the doctors did as they were told.

It is worth noting at this point that there is nothing
i nherently wong with a mass screening, which can be “a nechani sm
to identify disease in a population at risk for disease.” (Feb

18, 2005 Trans. at 132.)%7 But, as Dr. Parker testified:

16 NIOSH calls this “blinding readers”—i.e., hiding the
wor k history of the person who was x-rayed. According to NIOSH s
websi t e:
[o]verall bias can occur when readers know the nature
of the workpl ace exposure of the radiographs being
classified. Know edge of exposures can bias readers to
recording nore or fewer abnormalities or preferentially
selecting certain types of abnormality (e.g., rounded
opacities for silica-exposed workers versus irregular
for asbestos-exposed workers).
See http://ww. cdc. gov/ ni osh/t opi cs/ chestradi ography/
interpretation. htm .

17 Dr. Friedman gave an exanpl e of how screeni ngs can be
hel pful :
[ U nder OSHA, the requirenent for asbestos is a yearly
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[ TI he screening needs to include readers who are also
given filns that are known to be, by nultiple readers, by
mul ti pl e readi ngs, as negative, and filns that are known
by mul ti pl e readi ngs to be abnormal, and then all owthose
readers to recogni ze the normal and abnormal filns that
have been read by many ot her readers as a quality control
effort in the readi ng exercise.

(Feb. 18, 2005 Trans. at 132.)108

No such quality control mnmeasures were taken by the chall enged

experts in the cases before this Court. C. U.S. v. Hicks, 389

chest x-ray over age 40, with exposure ten years prior.

And i f you have contractors who go from enpl oyer to

enpl oyer, none of the enployers want to performthe

yearly chest x-ray, because ... the enployee ... nmay

only be there for a limted nunber of nonths. And so

they kind of fall through the cracks, and so they get

the screening through their union. And it is those

trades, |ike boilermakers, pipe fitters, insulators,

t hat have recogni zabl e | evel s of exposure, | think it’s

appropriate for their unions to provide the screening.

If that’s done with the aid of lawers and that’s the

way it’'s done, | see no problemwth that. Personally,

| have nore of a problemw th the mass nedi a

advertising to the general public, where you re not

targeti ng known exposed trades.
(Feb. 18, 2005 Trans. at 303.)

Even the mass screenings conducted in this litigation had
sone tangential benefits. Dr. Harron and Dr. Coulter each
testified that one benefit of these mass screenings was that on a
coupl e of occasions, the doctor exam ning the x-ray found
evi dence of cancer or an enlarged heart. (Feb. 16, 2005 Trans.
at 264; Feb. 17, 2005 Trans. at 58.) Also, two of the people Dr.
Coulter first saw during a screening becane patients at his
clinic, although not for treatnment related to silicosis. (Feb.
17, 2005 Trans. at 56, 61.)

108 Dr. Parker el aborat ed:
So to give sonmeone a batch of 100 filns, it’s ideal to
spi ke that set with sone known positives and sone known
negatives as a quality control on your readers, to see
how successful they are at identifying the absence of
abnormality or the presence of abnormality on those
filns.

(Feb. 18, 2005 Trans. at 132.)
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F.3d 514, 525 (5'" Cir. 2004) (one of the Daubert reliability
factors is “the existence and mai nt enance of standards controlling
the technique’s operation”) (citing Daubert, 509 U S. at 593-94).
The reason for this is obvious. Quality control neasures would
have reduced t he nunber of positive diagnoses. And in the business
of mass screenings, a diagnosis, whether accurate or not, is noney
in the bank. This was quite literally true with the Canpbell
Cherry firm who only paid N&M when the firm received a positive
di agnosis and a client willing to sign-up to be a plaintiff. (Feb.
17, 2005 Trans. at 301-03, 325.)1'% But even with respect to the
other law firnms, the screening business was conpetitive, and
wi t hout | arge nunbers of positive diagnoses, the screening conpany
would |ose noney or wuld lose the law firm account to a
conpetitor. Wen testifying, the screeni ng conpany representatives
made no pretense that they were hel ping people or serving the
greater good—they are businesses, and as M. Mason testified,
“froma busi ness standpoint of mne, you had to do | arge nunbers.”

(Feb. 17, 2005 Trans. at 282.)

And it is clear that at | east some of this pressure to produce
positives was transferred to the B-readers/diagnosing doctors—
despite their testinony to the contrary. Working for nmass

screeners is “easy work” (according to Dr. Cooper and Dr.

109 More specifically, Canpbell Cherry paid N&M $750 for
each of the firms 4,256 Plaintiffs in this MDL, and nothing for
anyone who did have a positive diagnosis or did not engage the
firm (Feb. 17, 2005 Trans. at 301-03, 325, 363.)
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Coul ter't®), and reading x-rays for mass screeners is a desirable
way for a doctor to supplenment his income (according to Dr.
Martindal e (Feb. 17, 2005 Trans. at 304), Dr. Ballard and Dr. Qaks
(Feb. 17, 2005 Trans. at 175)), sonething to do while living out
one’s “Col den Years” (according to Dr. Harron, Feb. 16, 2005 Trans.
at 259). As denonstrated by Dr. Martindal e’ s overtures to N&M and
Occupational Diagnostics’ recruitnment of Dr. Coulter, this was a
buyer’s market. Wile a B-reader/di agnosi ng doctor is essential to
t he screeni ng process, the doctor is fungible, and if the screening
conpany or |aw firmwas unhappy with one doctor’s rate of positive
reads and/or diagnoses, then future business wll go to another

nore conpliant doctor.

Wth respect to the staggering nunber of silica MDL Plaintiffs
who al so have made asbestosis clainms, the inplausibility of this
was di scussed supra with respect to N&M who generated i n excess of
4,000 silicosis diagnoses on individuals who previously nmade
asbestosis clainms. Looking beyond just N&M cases, at |east 6,000
MOL Plaintiffs previously made asbestosis clains. It bears
repeating that outside of the small cadre of doctors who di agnose
for screening conpani es, even a single case of a dual diagnosis of
silicosis and asbestosis is extrenmely rare. See Feb. 18, 2005

Trans. at 89-90, 263-64 (Dr. Parker testifying that he has never

110 gpecifically, Dr. Coulter testified that “I | ooked up
sonmething in the textbook of Internal Medicine on silicosis and
found sone basic information and said, well, it doesn't seemlike
it would be that difficult and that’'s why I consented [to perform
the screenings].” (Feb. 17, 2005 Trans. at 72.)
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seen a clinical case of asbestosis and silicosis in the sanme
individual); Friedman Ex. 2 (letter from Dr. Hanmar: “[l]n the
cases that |1’ve had pathol ogy to evaluate, | have never seen cases
in which there was both silicosis and asbestosis in the sane
patient.”); see also Dr. David Will, Senate Judiciary Conmmittee
Testinony, Fed. Doc’t O earinghouse at 4 (Feb. 3, 2005) (“Even in
China, where | saw workers with jobs involving high exposure to
asbestos and silica (such as sandbl asti ng of f asbestos i nsul ati on),
| did not see anyone or review chest radiographs of anyone who had
both silicosis and asbestosis.”); Dr. Paul Epstein, Senate
Judiciary Cormmittee Testinony, Fed. Doc’t C earinghouse at 3 (Feb.
2, 2005) (“[I]t is nmy professional opinion that the dual occurrence
of asbestosis and silicosis is a clinical rarity.”); Dr. Theodore
Rodman, Senate Judiciary Commttee Testinony, Fed. Doc’ t
Cl eari nghouse at 2 (Feb. 2, 2005) (“Anong the thousands of chest x-
rays which | reviewed in asbestos and silica exposed individuals,
I cannot renenber a single chest x-ray which showed clear-cut
findings of both asbestos exposure and silica exposure.”). Wen
informed that 6,000 silicosis Plaintiffs had previous asbestosis
di agnoses, Dr. Parker testified: “I find it stunning and not
scientifically plausible.” (Feb. 18, 2005 Trans. at 90.) Based

upon the evidence presented, the Court agrees.

The unsound nature of the diagnoses is betrayed not only by
the opportunistic transformations of asbestosis reads into

silicosis reads, but al so by the i nprobabl e consi stenci es anong t he
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silicosis reads. Reader variability is nost likely to occur on
prof usi ons (Feb. 18, 2005 Trans. at 137-38), and yet this is the
one area where the B-readers were inplausibly consistent. I n
reviewing the 6,510 B-reads produced during Plaintiffs’ initial
di scl osures, over 92 percent of the profusions were 1/0 or 1/1,
while | ess than 2 percent were 2/ 1 or greater (i.e., 2/1, 2/2, 2/3,
3/2, 3/3, or 3/+). (Defendants’ Motion to Exclude Plaintiffs

Experts, MDL 03- 1553 Docket Entry 1149, at 13.) As recounted above
with respect to Dr. Ballard and Dr. QOaks, the consistencies in
profusion “defies all statistical logic and all nedical and
scientific evidence of what happens to the |lung when it’s exposed
to workplace dust.” (Feb. 18, 2005 Trans. at 81-82.) Simlarly,
Dr. Coulter’s findings in 237 out of 237 cases that the Plaintiffs’
silicotic opacities were found in the I ower |obes is “so unlikely

as to not be possible.” (Feb. 18, 2005 Trans. at 90.)

Finally, it is worth noting that this evidence of the
unreliability of the B-reads performed for this MDL is matched by
evi dence of the unreliability of B-reads in asbestos litigation
In a study published in Academ ¢ Radi ol ogy, the authors set up a
bl i nded panel of B-readers to interpret 492 chest x-rays previously
read by physicians enployed by plaintiffs’ |lawers in asbestos
litigation. The plaintiffs’ doctors had found that 95.9 percent of
the x-rays were positive for changes consistent with asbestos. The

bl i nded panel, however, found that only 4.5 percent of the x-rays
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had changes consistent with asbestosis.!* See also Carl B. Rubin
& Laura Ringenbach, The Use of Court Experts in Asbestos
Litigation, 137 F.R D. 35, 39, 45 (1991) (recounting that in 65
asbest os cases before U S. District Judge Carl C. Rubin, court-
appoi nted nedi cal experts found no radi ographic evidence of any

asbestos-related condition in 42 cases).
4. Criterion 3: Differential Diagnosis

In alnmost all of the MDL cases, the chall enged diagnosing
doctors sinply ignored this final criterion (i.e., the absence of
any good reason to believe that the positive radiographic findings
are the result of sone other condition) altogether. Dr. Harron
went so far as to deny that it even is one of the criteria for
di agnosing silicosis. (Feb. 16, 2005 Trans. at 324-25.) As set
out above, Dr. Harron’s opinion is directly contradicted by all of
the major textbooks in the field, as well as by the testinony of
the other physicians at the hearing and even the briefing of the
Plaintiffs in this litigation. See, e.qg., Daniel E. Banks,
Silicosis, in TEXTBOOK OF OCCUPATI ONAL AND ENVI RONMENTAL MEDI ClI NE

1 See Gtlin, et al., Conparison of “B’" Readers’
Interpretations of Chest Radi ographs for Asbestos Rel ated
Changes, 11 Acad. Radiol. 843 (Aug. 2004).

Prior to the Daubert Hearing, the Court granted a notion to
gquash the deposition subpeonas that Plaintiffs had issued to the
aut hors of this study. Anong the reasons the Court quashed the
subpeonas was that all parties stipulated that this asbestosis
study was irrelevant to this MDL. After the Daubert hearings,
while the Court finds the results of this study to be
unsurprising, the Court will not rely upon the study in making
any Daubert rulings.
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380-81 (2" ed. 2005); Hans Will, et al., Silicosis and Rel ated
Di seases, in OCCUPATI ONAL LUNG DI SORDERS 286 (3'¢ ed. 1994); Feb.
16, 2005 Trans. at 353-54 (Dr. Segarra); Pls.’” Informational Br.
Regardi ng Di agnosis Silicosis at 2. One of thereliability factors
specifically enunciated in Daubert is whether the expert’s
technique is generally accepted in the relevant scientific

comunity. See Daubert, 509 U. S. at 593-94; see al so Burl eson, 393

F.3d at 584. For exanple, in Pipitone v. Biomatrix, Inc., 288 F. 3d

239 (5" Cir. 2002), the Fifth Circuit expressly held in the context
of a Daubert ruling that a physician’s “elimnation of various
alternative causes ... were based on general ly accepted di agnostic
principles related to these conditions.” 1d. at 246. In these MDL
cases, by contrast, the doctors’ failure to exclude other
alternative causes of the radiographic findings clearly is not

generally accepted in the field of occupational nedicine. a.

Raymark Indus., Inc. v. Stenple, 1990 W. 72588, *8 (D. Kan. 1990)
(finding that physicians’ asbestosis diagnoses did not “pass
must er” because: “It appears that the [physicians] placed nuch
wei ght on x-ray results in making a diagnosis that a tire worker
had an asbestos-rel ated di sease. However, they also admtted that
the x-rays detect fibrosis [i.e., lung scars] and that there are as
many as 150 causes of fibrosis, only one of which is asbhestos. In
addition, it appears that many of these 150 causes of fibrosis are

i ndi stingui shabl e from asbestosis on x-rays.”).
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Indeed, as Dr. Harron inplicitly acknowl edged in his
testi mony, soneone did make a de facto differential diagnosis for
each of the Plaintiffs he diagnosed with silicosis. Dr. Harron
testified that while nunerous other diseases could have been
consistent with the opacities he noted on the ILO forns, in each
case, his typist selected either asbestosis or silicosis. (Feb
16, 2005 Trans. at 293-94.) Thus, for every Plaintiff purportedly
di agnosed by Dr. Ray Harron and Dr. Andrew Harron, an unnaned and
untrai ned nmenber of “a stable of secretarial help” (many of whom
are enployed by N&M) quite literally nmade the differential
di agnosis. A typist decided that a check of a box on the ILO form
translated into a diagnosis of silicosis, inplicitly excluding al

of the other possible causes of the radi ographic findings.

By contrast, Dr. Parker explained the appropriate process for

maki ng a differential diagnosis:

To reach a nedi cal diagnosis certainly requires nore than
just shadows on a chest x-ray. Because those shadows can
be caused by any nunber of di sease processes. You would
be quite interested whether the individual, if the
shadows were consistent with silicosis, you would be
quite interested in their workplace exposures over their
lifetime. ... [In making t]he differential diagnosis,
you're interested in their [occupational and exposure]
history, their review of systens, their past nedica
hi story. There are drugs that can cause shadows on
x-rays, or pharmaceutical preparations that can injure
| ung and cause shadows on the x-ray. There are organic
dust exposures and inorganic dust exposures that can
cause shadows on the x-ray. There are collagen vascul ar
di seases such as rheumatoid arthritis, lupus, that can
cause shadows on the x-ray. There’s this unusual
di sorder, sarcoidosis, that can cause shadows on the
Xx-ray, and congestive heart failure can cause shadows on
the x-ray. Obese patients, as well as patients who take
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a shall owbreath or other technical quality abnormalities
with the filmmay |lead to shadows on the x-ray that may

be m sl eading and thought to be abnornal. But if the
filmis repeated with better technique, nmay appear nore
nor mal .

(Feb. 18, 2005 Trans. at 91-93.) Simlarly, Dr. Friedman testified
about the “infections and [the] host of different diseases” that
can look like silicosis on an x-ray, again highlighting the need
for a differential diagnosis. (Feb. 18, 2005 Trans. at 229.)
Radi ographi c findings consistent with silicosis may be caused by
the foll owi ng di seases: ot her pneunoconi oses, such as coal worker’s
pneunoconi osis, berylliosis and byssinosis; infectious diseases,
such as tuberculosis; collagen vascular diseases, such as
rheumatoid arthritis and Ilupus; fungal diseases, such as
hi st opl asnbsis and cocci di oi donycosis; as well as sarcoidosis.
(Feb. 16, 2005 Trans. at 101-05, 328; Feb. 18, 2005 Trans. at 91-
93, 229.) Radiographic findings consistent with silicosis also may
be caused by certain infections, drugs and pharnaceuti cal
preparations, congestive heart failure, obesity or sinply inferior
quality x-ray equipnment or film (Feb. 18, 2005 Trans. at 91-93,
229.)

In order to rule out the multitude of other causes of the
radi ographic findings, it is vitally inportant for a physician to
take a thorough occupati onal / exposure history and nmedi cal history.

(Feb. 16, 2005 Trans. at 101-06; Feb. 18, 2005 Trans. at 91-93,
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229, 353-54.)*2 As noted infra, even a travel history may be
rel evant: certain diseases which mmc silicosis on an x-ray are
primarily found in particul ar geographic regions of the country or
the world. (Feb. 16, 2005 Trans. at 101-06; Feb. 17, 2005 Trans.

at 43-44.)

G ven the wide variety of possible causes for x-ray findings
consistent with silicosis, the occupational, nedical and trave
hi stories nust be directed by soneone with sufficient nedical
trai ni ng and know edge to gui de the questioning through all of the
areas necessary to exclude each of the other possible causes for
the findings.'® This is why experts in the field of occupati onal
nmedi cine opine that it is inperative for the diagnosi ng physician

take at |east some portion of the histories in order to make a

12 For instance, Dr. Segarra testified that “ruling out the
ot her diseases ... can often be done by history. The physical
exam plays usually a small role in that regard. The history is
nore inportant.” (Feb. 16, 2005 Trans. at 353-54.)

113 As Dr. Todd Coulter, one of Plaintiffs’ diagnosing
doctors, testified:

A: [T]lhere’'s nore to this than neets the eye. The

hi story has to be expansive but it also has to be

guided, if you will, by what the patient tells you.
We ask about social history. W ask about famly
history. | ask about snoking history. Were I live on

the Gulf Coast of M ssissippi | want to know about
their mlitary history. W’ve got a |ot of people who
have traveled all over the world. | want to know about
their -- their public health history, such as,
i nocul ati ons and i muni zati ons.
Q Soinreviewing the ... information that the
patient has given you, you then sit down with a patient
and flush that out for nore information that you
consi der inportant?
A. History, history, history, yes, sir.

(Feb. 17, 2005 Trans. at 43-44.)
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conpetent differential diagnosis. (Feb. 16, 2005 Trans. at 355,
366; Feb. 17, 2005 Trans. at 43-45; Feb. 18, 2005 Trans. at 92,

134, 244-45, 255.)

By contrast, in all of the cases diagnosed by the challenged
physi ci ans, the nedical histories, physical exam nations and ot her
tests were either nonexistent or cursory. The histories that did
exi st were taken by people w thout sufficient training (or
i ncentive) to know what questions to ask in order to rul e out other

possi bl e causes of the radi ographic findings.

The attitude of the chall enged di agnosi ng doctors toward this
final criterion mrrored their overall attitude toward these
di agnoses: neeting this criterion correctly sinply involved nore
work than they were willing to devote to the task. Inplicit in the
doctors’ testinony were the questions: Can’'t you see how many
peopl e we had to diagnose? How can you possibly expect us to be
any nore thorough than we were? These are the sanme pl eas the Court
has heard repeatedly from the | awers throughout this MDL. But
these doctors and Plaintiffs’ |awers are not innocent victins of
overwhel m ng nunbers. Hordes of Plaintiffs have not been thrust
upon themagainst their will. The doctors undertook the burden of
di agnosing each of these Plaintiffs—just as the attorneys
undertook the burden of representing each one of them-and the
sheer volune of Plaintiffs does not nean that these professionals’

obligations toward each Plaintiff has been | essened.
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5. Lawyers Practicing Medicine and Doctors Practicing
Law

Dr. Friedman posited that the diagnoses were iatrogenic in
nature. (Feb. 18, 2005 Trans. at 245.) “latrogenic” is defined as
“[i]nduced in a patient by a physician’s activity, nmanner, or
t herapy.”!* Wether this is true, the Court cannot say, but the
Court is confident that Dr. Friedman was correct when he testified
that the “epidem c” of some 10,000 cases of silicosis “is largely

the result of msdiagnosis.” (Feb. 18, 2005 Trans. at 246.)

Dr. Parker agreed with the followi ng summary of the flaws in

t he di agnoses:

Q In your opinion, Doctor, is it proper methodol ogy to,
for the diagnosis of silicosis, for a B-reader to know,
going in, the reason he’s | ooking at the x-ray, he knows
he’s looking for silicosis, for that doctor to rely on
sinply a statenent of the years soneone worked at a job,
with a job description, and no other information, to then
go ahead and di agnose silicosis?

A | would think that would fall outside the bounds of
accept abl e nmedi cal practice.

Q Wuld it be proper then for, if that doctor, that B
reader, doesn’t do the diagnosis, but then sends his read
on to soneone el se, another doctor, a pul nonol ogi st |ike
your sel f, who has not hing nore than the information |’ ve
descri bed, the years that sonmeone wor ked sonewhere, where
t hey worked, what their job was, and now a readi ng, a B-
reading that’'s been read for the purpose of |ooking for
silicosis, would it be proper nethodol ogy for that doctor
to then conclude, to diagnose silicosis in that patient?

A. | don't believe that’s scientifically acceptable.

(Feb. 18, 2005 Trans. at 94.) Simlarly, Dr. Friedman sunmari zed

the problenms as foll ows:

14 See http://dictionary.reference. conf search?qg=i at rogeni c.
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| don’t think the diagnoses are reliable. ... [I]n Texas,
we have a saying, all hat and no horse. And | think that
t hey sai d they used certain di agnoses, but they didn't go
beyond the three criteriato really provide the data for
the occupational history. | don’'t know that they fully
excl uded ot her nore probabl e causes, fromwhat |’ ve seen.
And | don't even want to tal k about the x-rays....

(Feb. 18, 2005 Trans. at 260-61; see also Feb. 18, 2005 Trans. at
264.) Dr. Friedman further testified: “[T]he tragedy is that |
don’t know that the diagnoses are reliable ... because of the
met hodol ogy.” (Feb. 18, 2005 Trans. at 313.) The Court has been

left with no choice but to agree.

A review of all of the submtted Fact Sheets is telling. In
t he approxi mately 9,083 Fact Sheets submitted in this MDL as of the
date of the Daubert hearings, approximtely 8,000 treating doctors
are naned. (Feb. 18, 2005 Trans. at 257.) But when it conmes to
t he doct ors who di agnosed these Plaintiffs with silicosis, 12 nanes
appear. (Feb. 18, 2005 Trans. at 259.) Twelve doctors di agnosed
all 9,083 Plaintiffs. This small cadre of non-treating physicians,
financi ally behol den to | awyers and screeni ng conpani es rat her than
to patients, managed to notice a disease m ssed by approxinately
8, 000 ot her physi ci ans— nost of whom had the significant advant age

of speaking to, exam ning, and treating the Plaintiffs.

One possible explanation is the fact that in every case
involving a screening conpany, the diagnoses were essentially
manuf actured on an assenbly |ine. The steps in the diagnosing
process were di vided anong a nunber of different people, not all of

whomwer e qual i fied and none of whomassuned overal |l responsibility
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and oversight for the entire process. Thus, in many cases, a
di fferent person performed each of the foll ow ng steps: taking the
occupational history, perform ng the physical exam reading the x-
ray, analyzing the pulnonary function tests, taking the nedica

history, and finally, naking a diagnosis. The people performng
the steps were so conpartnentalized that often they did not know
the others’ identities, |et alone whether they were qualified and
were performng their assigned tasks correctly. Hence, for
exanple, Dr. Levy issued 1,389 diagnoses for Plaintiffs he had
never nmet, by relying totally on cursory work and exposure
“histories” taken by untrained receptionists he had never net (and
whom he was del uded into believing were physicians who spent 90
mnutes with each Plaintiff), B-read reports by doctors he had
never net (and w thout even glancing at the x-rays), and cursory
“physi cal s” and “nedi cal histories” performed by other doctors he
had never net. Most stunningly, this assenbly line structure
allowed Dr. Martindale to reconcile his acquiescence in false

di agnosi ng | anguage. Dr. Martindale testified:

[My interpretation of the whole process was that a
physician was taking a good occupational history, a
nmedi cal history, perform ng a physical exam and either
he or soneone el se was overseei ng the pul nonary function
tests, and there was an interpretati on of the chest x-ray
at the tinme all of this was done, and these patients were
screened for people who appeared as if they had clinical
di agnoses of asbestosis or silicosis and the chest x-ray
supported that diagnosis.

(Martindal e Dep. at 65-66; see alsoid. at 102 (“I assuned that the

physician who did the physical, did the history, took the
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occupati onal exposure woul d be nmaking the diagnosis.”).) Because
he believed sonme other physician had taken all of the proper
di agnosi ng steps, he apparently felt he would cause no harmif he
failed to do so hinself. Repeat edly, the diagnosing doctors
testified as to their blind (and, as it happens, unfounded) faith
t hat ot her physicians had taken the necessary steps to legitimze
t heir di agnoses. By dividing the diagnosi ng process anong nmultiple
peopl e, nost of whom had no nedi cal training and none of whom had
full know edge of the entire process, no one was able to take ful

responsi bility over the accuracy of the process. This is assenbly
i ne diagnosing. And it 1s an ingenious nethod of grossly

inflating the nunber of positive di agnoses.

It is inmportant to enphasize that this discussion and this
Order should not be taken as a criticismof the right of inpaired
i ndividuals to seek redress through the courts. This process not
only benefits the inpaired individual, but also benefits those who
ot herwise would have been inpaired in the future had the
defendant’s all eged wongful behavior gone unchecked. What the
Court is criticizing is the idea that when doctors step into a
courtroom they can abandon the nethodol ogy they practice in the
clinic. Dr. Friedman, who devotes a substantial amount of tinme
consulting and testifying for plaintiffs, testified that there
shoul d be no distinction between a nedical diagnosis and a “I egal

di agnosis.” (Feb. 18, 2005 Trans. at 283.) He testified:
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Q [When you're hired by a law firm to render an
opinion, do you consider yourself to be the treating
physi ci an of that patient?

A. | do. | consider nyself to have the sane |evel of
responsibility as -- no matter howthe patient is sent to
nme. If I can give you one or two quick exanples.
There’s a patient who's here in the MDL, M. Gatlin, has
acute silicosis. | personally not only talked to his
doctor but attenpted to arrange for his lung transpl ant.
So I"ve gotten involved. And there are nany, |1’'d say a

couple of tines, at least a couple of tinmes a nonth
we' |l pick up cardiac arrhythm as, PVC s, we’'ll do an EKG

for free, call their famly doctor. | had a fellow two
weeks ago that | would not let go back hone to, up to
north Texas. | nmade himstop at Scott & White clinic in

Bryan/ Col | ege Station on the way because he had cardiac
arrhythm as and he wanted to at | east go there because |

think his famly lived there. So | do not consider
nyself their treating doctor, to the extent that | don’t
|l ook to them for paynment. | treat them as though they
were any other patient on whom | was doing a

consul tati on
(Feb. 18, 2005 Trans. at 283-84.)

By contrast, nost of the diagnosing doctors enphasized that
t hey di d not consider the people being screened to be patients. As
stated by Dr. Harron: “These people are not patients; it’'s a
different situation.” (Feb. 16, 2005 Trans. at 264.) O course,
t he doctors need not have been so explicit—it is readily apparent
fromtheir actions that they did not consider the Plaintiffs to be

their patients.

It is alsoreadily apparent that the failure of the chall enged
doctors to observe the sane standards for a “legal diagnosis” as
they do for a “nedical diagnosis” renders their diagnoses in this
litigation inadm ssible under Rule 702. As both the Suprene Court

and the Fifth Circuit have directed: “The district «court’s
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responsibility ‘“is to make certain that an expert ... enploys in
the <courtroom the sanme level of intellectual rigor that
characterizes the practice of an expert in the relevant field.’”

Skidnore v. Precision Printing & Pkg., Inc., 188 F.3d 606, 618 (5'"

Cr. 1999) (quoting Kumho Tire Co., Ltd. v. Carm chael, 526 U. S

137, 152 (1999)).

If nothing else, this MDL illustrates the ness that results
when | awyers practice nmedi ci ne and doctors practice | aw. |n al nost
all of these cases, one vital requirenent for the diagnosis of
silicosis—the taking of occupational histories—was perforned
absent nedical oversight by the lawers or their agents or
contractors. More generally, the |lawers determined first what
di sease they woul d search for and then what criteria would be used
for diagnosing that disease. The |awyers controlled what
informati on reached the diagnosing physicians, stynying the
physician’s normal ability to ask targeted fol |l ow up questions and
perform foll owup exans.?!?® The |awyers also controlled what
information reached the patients, stymying the patient’s norna
ability to learn from a nedical professional details about their
di agnosi s, their prognosis, and what, if any, followup care they
shoul d receive. | ndeed, a lawer from the Plaintiffs’ firm of
Barton & WIllians sumarized the problem nost succinctly when he

argued that the doctors’ B-reads of his clients are attorney work

15 This is not to say that the chall enged physicians did
not willingly abdicate their role in the usual physician-patient
rel ati onshi p.
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product.!*® (Feb. 18, 2005 Trans. at 9-11.) |In the majority of
cases, these diagnoses are nore the creation of |awers than of

doctors.

Conversely, virtually all of the chall enged di agnosi ng doctors
seened to be under the inpression they were practicing |aw rather
than nedicine. They referred tothe Plaintiffs as “clients” rather
than “patients”, and they utilized shockingly rel axed standards of
di agnosi ng that t hey woul d never have enpl oyed on t hensel ves, their
famlies or their patients in their clinical practices. Al npst
uniformy, they phrased their diagnoses with the | egal incantation
“reasonabl e degree of nedical certainty” or “reasonabl e degree of
medi cal probability.” Dr. Harron sunmarized it best: “[I]t’s a
| egal standard and not a real diagnosis.”'” (Feb. 16, 2005 Trans.
at 268.) And, finally, despite diagnosing a serious and conpl etely
prevent abl e di sease at unprecedented rates, not a single doctor
even bothered to |ift a telephone and notify any governnenta
agency, union, enployer, hospital or even nedia outlet, all of whom

conceivably could have taken steps to ensure recognition of

116 The attorney was arguing that he should not be required
to place in the MDL docunent depository the silicosis B-reads of
his non-MDL state-court clients. (Feb. 18, 2005 Trans. at 9-11.)

17 The Court is mndful of the follow ng advice, stated in
a different context by the court in Holbrook v. Lykes Bros. S.S.
Co., Inc., 80 F.3d 777, 785 (3d Gr. 1996): “W have not
required that when nedical experts give their opinion, they
recite the talismanic phrase that their opinionis givento ‘a
reasonabl e degree of nedical certainty,’ because care nust be
taken to see that the incantation does not beconme a senantic
trap....”
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currently-undi agnosed silicosis cases and to prevent future cases
from devel opi ng. One can imagine the outcry that would have
resulted had these doctors kept silent after diagnosing thousands
of new cases of avian flu or mad-cow di sease. Had these doctors
been acting as doctors—and had they genuinely believed their
di agnoses were |egitimte—they would have taken this sinple and

humane st ep.

I nstead, these diagnoses were about litigation rather than
health care. And yet this statenent, while true, overesti mtes the
notives of the people who engineered them The word “litigation”
i mplies (or should inply) the search for truth and the quest for
justice. But it is apparent that truth and justice had very little
to do with these di agnoses— ot herwi se nore effort woul d have been
devoted to ensuring they were accurate. Instead, these di agnoses
were driven by neither health nor justice: they were manufactured
for nmoney. The record does not reveal who originally devised this
scheme, but it is clear that the |lawers, doctors and screening
conpanies were all willing participants. And if the | awers turned
a blind eye to the nmechanics of the schene, each | awer had to know
that M ssissippi was not experiencing the worst outbreak of
silicosis in recorded history. Each |lawer had to know that he or
she was filing at | east sone clains that falsely alleged silicosis.
The fact that sonme clains are likely legitimte, and the fact that

the |l awyers could not precisely identify which clainms were fal se,
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cannot absolve them of responsibility for these mass m sdi agnoses

whi ch they have dunped into the judicial system
6. Effects of Mass Over-Diagnosing

Many of the effects of the mass m sdi agnoses are obvi ous, but
t hey nonet hel ess should be noted. Limted judicial resources are
consuned weeding out neritless clains, costing the judiciary,
costing other litigants whose suits are delayed, and ultimtely
costing the public, who pays for a judicial systemthat is supposed

to nove with sone degree of speed and efficiency.

Def endant conpani es pay significant costs litigating neritless
claims. And what harns these conpanies al so harnms the conpani es’
shar ehol ders, current enpl oyees, and ability to create jobs in the

future.

And, potentially, every nmeritless claimthat is settled takes
noney away from Plaintiffs whose clains have nerit. And not only
are those with neritorious clains denied just conpensation, they
are potentially denied full and neani ngful access to the courts.
As is apparent sinply by a reading of this Oder, it is difficult
for a court to devote attention to a single case when it is part of

a wave of 10,000 ot her cases— many of which are neritless.

Then there is the toll taken on the m sdiagnosed Plaintiffs.
If these Plaintiffs truly have abnormal x-rays, then the
radi ographi c findi ngs may be caused by a nunber of conditions ot her

than silicosis. And when the diagnosing doctors fail to exclude
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t hese other conditions, it |leaves the Plaintiffs at risk of having

treatabl e conditions go undi agnosed and untreat ed.

In the case of the Plaintiffs who are healthy, at |east sone
of them can be expected to have taken their diagnoses seriously.
They can be expected to have reported the di agnoses when appl yi ng
for health insurance and life insurance—potentially resulting in
hi gher prem uns or even the denial of coverage altogether. They
can be expected to report the diagnoses to their enployers and to
the Social Security Admi nistration. And they can be expected to
report the diagnoses of this incurable disease to their famlies

and fri ends.

These peopl e have been told that they have a life-threatening
condition: but they are not told by a doctor; they are told by a
| awyer — apparently in nost cases through the mail. |In npost cases,
t hey never saw the doctor who diagnosed them And in npbst cases,
they never had the opportunity to ask the diagnosing doctor
guesti ons about the diagnosis and what it nmeans. When dealing with
this MOL and its 10,000 Plaintiffs, it is easy to forget that
“statistics are hunman beings with the tears wi ped off.” (Feb. 18,
2005 Trans. at 252 (quoting Dr. Irving Selikoff).) But it should
not be forgotten that a msdiagnosis potentially inposes an
enotional cost on the Plaintiff and the Plaintiff’s famly that no

court can cal cul at e.
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These m sdi agnoses al so risk exacting an equal ly
unquantifiable yet equally real cost to society. Dr. Parker

testified:

| feel passionately about the recognition and prevention
of occupational lung disease. | nean, | have conmtted
nost of ny professional life to that, as well as | ooking
for therapies for pul nonary di seases. But to be | ooking
for disease in people who may have no synptons is not
doi ng the individual any good, nor is it doing society
any good.

(Feb. 18, 2005 Trans. at 86.) He further testified, “[a] purported
di agnosi s in someone who doesn’t have this disease ... detract[s]
fromthe person who has the serious and |life-threatening di sease.”
(Feb. 18, 2005 Trans. at 87.) Not only does a false diagnhosis
detract fromthe person who has silicosis, but it potentially harns
future silicosis prevention. There is a risk that governnenta
entities, enployers and the public will learn of this bevy of
m sdi agnoses and fail to take the steps that need to be taken to
further prevent worker exposure to respirable silica. It is
evident fromthe testinony before this Court, as well as studies by
Nl OSH and others, that silicosis is a continuing tragedy in our
country. Those suffering the effects of the di sease do not need an
inflated nunber of clainms to lend gravitas to their situation.

Their tragedy stands on its own.
7. Alexander Ruling

The Court has addressed the testinony it has received

regarding all of the diagnoses by all of the chall enged doctors in
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this ML, '® despite the fact that—as discussed infra--the Court
has ultimtely found that the Defendants have failed to neet their
burden of establishing that the Court has subject-matter
jurisdiction over the vast mpjority of these cases. Hence, the
Court cannot issue a ruling on the adm ssibility of the testinony
related to a mpjority of these diagnoses pursuant to Rule 702 and

Daubert. See Dahiya v. Talmdge Int’l, Ltd., 371 F. 3d 207, 210 (5'"

Cr. 2004) (“Unless a federal court possesses subject matter
jurisdiction over a dispute, ... any order it makes (other than an
order of dismissal or remand) is void.”) (citations omtted);

Howery v. Allstate Ins. Co., 243 F.3d 912, 916 n.6 (5'" Cr. 2001)

(citing Kokkonen v. Guardian Life Ins. Co. of Am, 511 U S. 375,

377 (1994)). In spite of this, the Court has included its findings
concerning all of the testinony it received, in hopes that the
state courts that ultimately nust shepherd these cases to their
conclusion will not have to re-hear Daubert-type challenges to

t hese doctors and their diagnoses. '

118 The chal | enged doctors are: Dr. Ballard, Dr. Cooper, Dr.
Coulter, Dr. Andrew Harron, Dr. Ray Harron, Dr. Hilbun, Dr. Levy,
Dr. Martindale, and Dr. Qaks.

119 The M ssi ssippi Suprene Court has adopted the Federal
Rul e 702/ Daubert standard for determ ning the adm ssibility of
expert testinony. See Mssissippi Transp. Conmin v. Mlenore,
863 So. 2d 31, 39 (Mss. 2003) (“[T]his Court today adopts the
federal standards and applies our anended Rule 702 for assessing
the reliability and adm ssibility of expert testinony.”). Hence,
the | egal standards di scussed herein should be applicable in
M ssi ssi ppi state courts.
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As discussed infra, the Court does possess subject-nmatter

jurisdiction over one MDL case, Alexander v. Air Liquide Corp.,

Cause No. 03-533. Therefore, the Court has the authority to rule
on Defendants’ notions to exclude Plaintiffs’ diagnosing experts in

t hat case.

Al exander, which was originally filed in this Court, has 100
Plaintiffs. Al but one of the Plaintiffs submtted a silicosis
di agnosis fromDr. Ray Harron, while seven Plaintiffs submtted a

silicosis diagnosis fromDr. Levy.

As di scussed above, bot h doctors relied upon
occupati onal / exposure histories and nedi cal histories whichfail to
even nerit the title, “history”, let alone neet the generally-
accepted scientific methodol ogy for diagnosing silicosis. (See,
e.g., Feb. 18, 2005 Trans. at 261 (Dr. Friedman: “1’m not sure |
woul d consi der [what Dr. Levy relied upon] any occupational history
at all.”).) And, as even Dr. Harron conceded, “[i]f [the history
is] not reliable ... then | have to retract the diagnosis.” (Feb.
16, 2005 Trans. at 282-83.) As discussed above, the reliance of
both doctors on inadequate and unreliable histories renders the
entire diagnosis and acconpanyi ng testinony inadni ssible. See

Curtis v. M&S Petroleum lInc., 174 F.3d 661, 670-71 (5'" Cir. 1999)

(“Under Daubert, any step that renders the analysis unreliable ...

renders the expert’s testinony inadm ssible. This is true whether

120 Six of the Plaintiffs submtted di agnoses from both Dr.
Harron and Dr. Levy.
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the step conpletely changes a reliable nmethodology or nerely

m sappl i es that nethodol ogy.”) (quotation omtted).

Wth respect to Dr. Harron, he sinply ignored the third
criterion for diagnosing silicosis (i.e., the absence of any good
reason to believe that the positive radi ographic findings are the
result of sonme other condition). (Feb. 16, 2005 Trans. at 324-25.)
As set out above, this “techni que” of diagnosing silicosis wthout
even attenpting to rule out the nyriad of other causes of
radi ographic findings consistent with silicosis is not generally

accepted in the relevant scientific conmunity. Cf. Pipitone v.

Biomatrix, Inc., 288 F.3d 239, 246 (5'" Cr. 2002) (noting in the

context of a Daubert ruling that a physician’s “elimnation of
various alternative causes ... were based on generally accepted

di agnostic principles related to these conditions”).

Per haps even nore stunning was Dr. Harron’s reliance on
| argely untrai ned secretarial staff to “translate [the ILO formhe
conpl eted] into English” (Feb. 16, 2005 Trans. at 289-90), “prepare
[his] reports, stanp [his] name on them and send those reports out
without [hin] editing or reviewi ng themi (Feb. 16, 2005 Trans. at
285-87). Dr. Harron did not read, review or even see any of the 99
diagnosing reports in Alexander bearing his nane. Thi s
“distressing” and “disgraceful” procedure does not renotely
resenbl e reasonabl e nedical practice. (Feb. 16, 2005 Trans. at
365; Feb. 18, 2005 Trans. at 249, 265.) Not only is this

“techni que” not generally accepted in the scientific conmunity, but
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it isutterly lackingin any “standards controlling the technique’s

operation.” U.S. v. Hicks, 389 F.3d 514, 525 (5'" Cir. 2004) (anong

the reliability factors are “the existence and maintenance of
standards controlling the technique's operation; and ... whether
the technique has been generally accepted in the scientific

conmuni ty”) (citing Daubert, 509 U. S. at 593-94).

Mor eover, as recounted above, the sheer volune of Dr. Harron's
asbestosis/silicosis reversals (i.e., reading an x-ray as
consistent with asbestosis for asbestos litigation and t hen readi ng
the sane individual's x-ray as consistent wwth silicosis for silica
litigation), sinmply cannot be explained as intra-reader
variability. (Feb. 17, 2005 Trans. at 15.) Instead, it can only
be expl ained as a product of bias—that is, of Dr. Harron finding

evi dence of the disease he was currently being paid to find.

And with respect to Dr. Levy, based on his average rate of
di agnosing in this MDL, Dr. Levy perfornmed all of his work on al
the seven diagnoses he issued in Alexander in less than 30
m nut es—which is less than half the tine a nornmal expert in the
field of occupational nedicine would spend issuing a single
di agnosis. (Feb. 16, 2005 Trans. at 366; Feb. 18, 2005 Trans. at
253.) Dr. Levy based his diagnhoses entirely upon the cursory
“histories” in Plaintiffs’ Fact Sheets (taken by |awers or
untrai ned cl erks) and upon the unreliable B-reads perforned by Dr.

Harron or Dr. Ballard. He never exanined the Plaintiffs or took a
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history fromthem?®?! And given the extrenely limted and biased
I nformati on he had available to him he had no reliable way to rul e
out alternative causes for the radiographic findings. From t he
Plaintiffs’ |lawers’ point-of-view, it appears Dr. Levy's prinary
purpose was to provide a veneer of glossy credentials over a
patently unreliable collection of materials (i.e., cursory

hi stori es and bi ased B-reads).

The flaws in Dr. Levy' s diagnhoses here are simlar to those

noted by the court in Castellow v. Chevron USA, 97 F. Supp. 2d 780

(S.D. Tex. 2000). In Castellow, the court granted a notion to
exclude Dr. Levy’'s testinony on Daubert grounds because his opinion
on the nmedical cause of plaintiff’s illness was founded al nost
entirely upon the flawed report of another doctor. See id. at 794,
798 (“Dr. Levy stressed that Dr. Rose’s calculations were very
important to himin formng his opinion about the quantitative
exposure to which the deceased had been subject.... Dr. Levy
acknow edged that if Dr. Rose’'s calculations were inaccurate, so
that M. Castellow was never, in fact, exposed to benzene at the
| evel s calculated, then he could not offer an opinion as to
causation.”) (excluding Dr. Levy's opinion along with other experts

because, inter alia, “the result driven nethodology ... is rife

with error and specul ation”).

21 Dr. Levy explained: “lI don’t know anything about the
screening that the plaintiffs had. | recognize that people had
the B-readings and so forth. |I’mnot famliar with what actually

took place.” (Feb. 16, 2005 Trans. at 148.)
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As set out above, two of Plaintiffs’ diagnosing doctors in
other MDL cases, Dr. Segarra and Dr. Coulter, testified that they
woul d not enploy the nethodol ogy enployed by Dr. Levy in these
cases. (Feb. 16, 2005 Trans. at 365; Feb. 17, 2005 Trans. at 64.)

And Dr. Friedman testified as foll ows:

Dr. Levy nmade his diagnoses in about three-and-a-half
m nutes, never talked to a patient, never |ooked at an
Xx-ray, never ... talked to a treating physician, [and]
may have only |ooked at a few nedical records in cases
that he linked. And in 72 hours, reviewed sonething in

the range of 1200 cases, and [in] 800 ... diagnosed
life-threateningillness. ... Dr. Levy ... relied on the
product identification part of the work history. 1| don’t
even think it was a full work history. | nean, ... it

came nowhere near neeting what his own nethodol ogy was
that he spelled out. And | have both the Third and
Fourth Edition of his textbooks. And in no way does it
relate to that nethodol ogy.

(Feb. 18, 2005 Trans. at 250-51.) Indeed, the gulf between the
net hodology Dr. Levy enployed for this |litigation and the
nmet hodol ogy Dr. Levy advocates in his academc work starkly
contravenes the Suprenme Court’s requirenent that “an expert

enploy[] in the courtroomthe sanme | evel of intellectual rigor that
characterizes the practice of an expert in the relevant field.”

Kunho Tire Co., Ltd. v. Carmichael, 526 U. S. 137, 152 (1999). 1?2

122 Anot her area where Dr. Levy fails to “enploy[] in the
courtroomthe sane |evel of intellectual rigor that characterizes
the practice of an expert in the relevant field,” Kunmho Tire, 526
US at 152, is illustrated by the foll owi ng exchange:

DR. LEVY: Here’'s a gentleman |ike many ot her people

who have both silicosis and asbestosis. ...

Q If he had both, why didn't you diagnose himwth

bot h?

DR, LEVY: MW job was not to make di agnoses of

asbest osi s.
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Simlarly, Dr. Harron's testinony that he was applying “a
| egal standard and not a real diagnosis” (Feb. 16, 2005 Trans. at
268), along with Dr. Levy's testinony that “lI was not practicing
medicine, ... | was providing diagnostic information in the context
of nedical/legal consultation” (Feb. 16, 2005 Trans. at 56-57),

echo the foll ow ng passage from Al |l en v. Pennsylvani a Engi heering

Corp., 102 F.3d 194 (5" Cir. 1996):

Dr. LaMontagne, in fact, inadvertently described exactly
the problem this court faced in evaluating his and
appel lants’ other expert testinony: ‘This is not a
scientific study. This is a |egal opinion.

Pace Dr. LaMont agne, the goal of Daubert and this court’s
previ ous cases has been to bring nore rigorous scientific
study into the expression of |legal opinions offered in
court by scientific and nedical professionals. 1In the
absence of scientifically valid reasoning, nethodol ogy
and evidence supporting these experts’ opinions, the
di strict court properly excluded them

1d. at 198.

In short, Plaintiffs have failed to sustain their burden of
showing that Dr. Harron’s and Dr. Levy's testinony related to any
of the di agnoses proffered in Al exander is sufficiently reliable to
be adm ssible. Therefore, as to Al exander, Defendants’ Mbdtion to

Exclude is GRANTED: the testinony of Dr. Harron and Dr. Levy (as

Q Ckay.

THE COURT: [Your] job is not to nake diagnosis of

anyt hing other than silicosis.

DR. LEVY: Well, yes.
(Feb. 16, 2005 Trans. at 213.) |In contrast to Dr. Levy's
l[itigation reports, “[a] treating physician, of course, would
have noted all potential abnormalities on the first report.” Dr.
David Weill, Senate Judiciary Commttee Testinony, Fed. Doc’t
Cl eari nghouse at 8 (Feb. 3, 2005).
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well as their acconpanying diagnoses) are inadm ssible. As

di scussed infra, the Court will schedul e a status conference in the

Al exander case, to address whether (and, if so, wunder what
conditions) the Plaintiffs’ clains will proceed. %
L. Independent Medical Advisors/Technical Advisory Panel

During a phone conference with |iaison counsel in Cctober
2004, the Court raised the i ssue of appointing i ndependent nedi cal
advisors to determne which of the Plaintiffs has a conpetent
di agnosis. The Plaintiffs were not anenable to this proposal, and
the Court was not prepared to order it in the absence of an

agreenent between the parties.

A nonth later, on Novenber 11, 2004, a nunber of Defendants
nmoved the Court to appoint a panel of B-readers under the auspices
of the Anerican Col | ege of Radi ol ogy Commi ttee on Pneunoconi osis to
review the x-rays of the Plaintiffs and the reports used to
di agnose the Plaintiffs wth silicosis. Under Defendants’
proposal, the Court would dismss any Plaintiff whose x-ray the
panel determnes is not consistent with silicosis. (See MDL 03-

1553 Docket Entry 1145, 1149.)

On Decenber 14, 2004, Plaintiffs filed their objectiontothis
notion, arguing that their diagnosing doctors wutilized “the
appropriate scientific nmethodology for determ ning whether an

injury exists.” (MDL 03-1553 Docket Entry 1295 at 7.) The

122 The deadline for the designation of experts has past.
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doctors, according to Plaintiffs, sinply “[c]onduct[ed] such
nmet hodol ogy on a large scale.” (MDL 03-1553 Docket Entry 1295 at
7.) Therefore, Plaintiffs argued, even if an expert panel
di sagreed with the concl usions reached by the diagnosi ng doctors,
this would be a difference of opinion and not a Daubert issue.

(MDL 03-1553 Docket Entry 1295 at 12.)

In Order No. 19, the Court carried forward Defendants’ notion
pendi ng the upcom ng Daubert hearings. Notwithstanding this, in
Order No. 19, the Court stated: “The parties are urged to agree on
a panel of four experts for the purpose of excluding, if possible,
any plaintiff that does not presently have silicosis or is not in
fear of future illness as related to silicosis, and to prioritize
the degree of severity of silicosis in any other plaintiff.”
(Order No. 19 § 5.) The parties once again declined the Court’s

suggestion to agree on a panel.

After the ensuing depositions of Dr. Hilbun and Dr. Cooper
and after nearly two days of testinony at the February 2005 Daubert
hearings, M. Davis, of Canpbell Cherry (the firm representing

approximately 4,256 Plaintiffs), addressed the Court:

DAVIS: Every single plaintiff with exception of a few
t hat people have tried to get out of this case on sone
basis, have a diagnosis by doctors, all of whom we
bel i eve were capabl e of making the diagnosis and foll ow
t he proper nethodol ogy.

Again, I'’mgoing to speak to ny firm but | think I
can speak for everybody on the plaintiff’s side. W have
not conmmitted any inproper acts. | and ny firmnakes no
apol ogy for representing these people and for filing the
cases on their behal f; however, as | said a nonment ago,
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as facts in a case develop, we determned it is tinme to
do sonething new or different to help our cases al ong.

And your Honor, what we are willing to propose or
what we are going to do -- and | think this is true for
nost of the plaintiff |awers, we are going to establish
an i ndependent nedi cal panel to reviewevery one of these
X-rays to determne if this independent panel believes
t hat the radi ographic findings support the diagnosis for
silicosis.

THE COURT: | told you this nonths ago after the
Martindal e fiasco that you had to cone up with sonething
to help your clients stay in this [litigation.

Because it’'s your clients that are going to suffer.

MR. DAVIS: Yes, ma’am As you nentioned earlier today,
there are sick people inthis litigation and these people

THE COURT: They’re not being well served by this
testi nony.

MR. DAVIS: And we acknow edge that, your Honor, and what
we're saying is, wth your help we'll create an
i ndependent panel. W' Il be glad to work jointly with
Def endants, but if none of that works out, we as a group
are going to do that and we are going to be in a position
to determ ne which of these plaintiffs, based on this
i ndependent nedi cal panel deserve to have their cases
remain in this court and those that do not, deserve to be
di sm ssed wi thout prejudice and w thout any running of
their statute of limtations sothat if they subsequently
develop this disease, they are not barred by anything
t hat has gone on here.

These peopl e don’t need to be victins by havi ng good
cases thrown out or by having cases that don’'t have the
appropri at e radi ographi c readings at this time, but do at
a later date from being able to cone back into the
system It is fair to our clients. W are content and
heartfelt --

THE COURT: How far -- what are we? Three years into
this litigation now? Three years into this litigation
and now you say you're going to conme up with a doctor
that can actually di agnose whether they ve got this or
not. ... And | can understand if the Defendants don’t
junp up and say, “W join you in this process.”

MR. DAVIS: And your Honor, quite frankly, if they don’'t
joinwith us, we're going to do it anyway because we have
got to protect the ability of these clients —

THE COURT: | can’t help but over this last day and hal f
think, ‘Is there one nenber of the plaintiff’s bar that
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woul d have gone to one of these screening conpanies for
their own pul nonary problens and relied on this kind of
di agnosi s fromanyone other than Dr. Segarra.’” | haveto
ask you this. | don’t want an answer, but | have to
posit that in ny mnd.

(Feb. 17, 2005 Trans. at 206-09.)

On February 17, 2005, M. Davis made this declaration of the
Plaintiffs’ intent to establish—unilaterally, if necessary--“an
i ndependent nedi cal panel to review every one of these X-rays to
deternmine if this i ndependent panel believes that the radi ographic
findings support the diagnosis for silicosis.” (Feb. 17, 2005
Trans. at 206.) Over four nonths later, Plaintiffs have not
i nformed the Court of any steps they have taken toward establi shing

this medi cal review panel
M. Kirkland Deposition

O her than the single Plaintiff diagnosed by Dr. Segarra
there is only one of the 10,000 Plaintiffs whomthe Court can say
with confidence is genuinely injured.*® Hs name is Cark C
Kirkland, and just prior to undergoing a lung transplant, he
testified at the February Court depositions.!*® Yet, despite his

bei ng genui nely sick, despite his having two attorneys of record,

124 The Court nakes no finding as to the extent of M.
Kirkland’ s injury, or whether it was caused in whole or in part
by the inhalation of silica.

125 M. Kirkland and his wife are the only Plaintiffs in
Kirkland v. 3M Conpany, cause nunber 04-639.
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and despite his being in a courtroomfull of |awers, he had no one

to represent his interests.

On Decenber 22, 2004, M. Kirkland sent aletter to this Court
(as well as to a United States District Judge in Atlanta, Ceorgia
and the United States Attorney’'s Office in Atlanta), alleging that
one of his two attorneys of record, Mchael Mrtin, conmmtted
certain acts of m sconduct. Among other things, M. Kirkland
alleged that his attorney failed to file suit on his behalf within

the statute of limtations. 2

January 14, 2005, Defendant 3Mreported to the Court that it
had received a letter fromM. Kirkland making sim | ar allegations
against M. Martin. Inlight of this, 3Margued that M. Kirkland
had wai ved his attorney-client privilege, and 3M asked the Court
for permssion to serve discovery on M. Kirkland directly. 3M
al so asked for permssion to take M. Kirkland s deposition at a

time when the Court would be available to rule on objections.

On January 24, 2005, M. Kirkland' s attorneys, M. Martin and
Scott C. Mnge, filed notions to withdraw as counsel for M.

Kirkland. On January 31, 2005, the Court denied these notions, and

126 M. Kirkland was a plaintiff in a suit filed in Georgia
state court on April 11, 2003, and then voluntarily dism ssed on
April 17. 2003. On January 28, 2004, the sane case was refiled
in a different Georgia state court by Scott C. Monge as | ead
counsel. This subsequent action was renoved to federal court
and, on Novenber 24, 2004, the case was conditionally transferred
tothis MDL. M. Kirkland alleges that he has devel oped
silicosis as a result of exposure to silica dust while a rock
driller for the US. Arny in the 1970's. (Kirkland Dep. at 18.)
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instead ordered both attorneys to appear in person for a Court-
noni t ored deposition of M. Kirkland conducted by 3M on February
16, 2005. 3Mwas granted perm ssion to contact M. Kirkland only
to the extent necessary to arrange for the paynent of his travel
expenses to the deposition. Al so, the Court noted that M.
Kirkland may retain additional counsel. These rulings were nade in
Order No. 23, a copy of which was sent directly to M. Kirkland, as

well as all counsel.

On February 10, 2005 (six days before M. Kirkland s schedul ed
deposition with 3M, M. Martin filed, purportedly on behalf of M.
Kirkland, a notion to dismss 3Mwith prejudice. M. Kirkland had
sued 3Mfor producing an all egedl y-deficient dust-protection nask.
According to the nmotion, in 2001 and 2002, M. Kirkland had nade
statenments indicating that he did not wear a respirator or nmask
when he was exposed to silica. Therefore, according to the notion,
3M and anot her Def endant who manufactured dust-protection masks,
should be dism ssed with prejudice. Since these 2001 and 2002
statenments presumably were knowmn to M. Martin | ong before February
10, 2005, the timng of the notion seened suspect. (And as becane
apparent at M. Kirkland' s deposition, the notion was filed w t hout

M. Kirkland s know edge or consent.)

On February 16, 2005 (the first day of the Daubert hearings),
at the scheduled time of M. Kirkland s deposition, M. Mrtin
appeared (with counsel of his own) while M. Mnge did not. (On

the sane date, the Court issued a witten order requiring M. Mnge
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to appear on February 17, 2005 and show cause as to why he should
not be held in contenpt for failing to conply with the Court’s
order to appear for his client’s deposition.) M. Mrtin's
attorney first addressed the Court and asked that 3M s deposition
not be permtted to go forward in light of the notion to dismss
that M. Martin filed on behalf of M. Kirkland. (Kirkland Dep. at
10.) The Court rem nded counsel that the notion to dism ss had not
yet been rul ed upon and indicated it would allow the deposition to

proceed. (Kirkland Dep. at 10.)

Then the Court explained to M. Kirkland about the neani ng and
consequences of waiving attorney-client privilege, and asked M.
Kirkland if he waived the privilege with respect to M. Mrtin.
(Kirkl and Dep. at 11, 14.) M. Kirkland stated under oath that he
wi shed to waive his attorney-client privilege with respect to M.
Martin. (Kirkland Dep. at 11, 14.) The Court al so expl ai ned that
because M. Kirkland indicated that he has been unable to |ocate
anot her attorney, the Court would not release M. Martin and M.
Monge fromtheir representation of himuntil at l[east after 3Ms
deposi tion. (Kirkland Dep. at 12.) The Court also noted that:
“[YJou do have an attorney here that you may consult with and you
may visit with your attorney as |long as you need to.” (Kirkland

Dep. at 12.)

During the direct exam nation, 3M questioned M. Kirkland
about the statenents he made i n 2001 and 2002 whi ch were referenced

in the notion to dismss. (Kirkl and Dep. at 28-30.) 3M al so
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gquestioned M. Kirkland about the date on which M. Kirkland
believed his illness was caused by silica exposure. Finally, 3M
questioned M. Kirkland about his allegations against M. Martin,

and the materials M. Kirkland produced at the deposition
(i ncluding correspondence and taped recordings of conversations

between M. Kirkland and M. Martin).?*?

After 3Mfinished its questioning, M. Martin rose to question
his client. O course it is understandable why M. Martin no
| onger wished to represent M. Kirkland. However, M. Kirkland s
case was under attack by 3M and if at all possible, M. Kirkland
needed representation, so M. Martin was not permtted to w thdraw.
Despite this, M. Mrtin succunbed to the urge to torpedo his
client’s case. 1In a contentious exam nation, M. Mrtin and his
client argued about whether M. Kirkland s statenents in 2001 and
2002 precluded a suit against 3M Then M. Martin attenpted to
show that his client’s cause of action accrued for statute of
limtations purposes in 1999—neaning that M. Kirkland s suit
woul d have been tine-barred prior to M. Martin’ s engagenent in
2002 and therefore any delays and/or errors M. Martin m ght have
made in filing the 2003 suit woul d not have caused danmage. At this
point, the Court told M. Martin that “[u] nl ess you have sonet hi ng

that would be helpful to your client, then the deposition is

127 The specifics of M. Kirkland' s allegations are matters
for another forum
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concluded.” (Kirkland Dep. at 56.) Hearing nothing that would aid

M. Kirkland s case, the Court ended the deposition.

After the Daubert hearings, the Court granted M. Martin's

notion to withdraw fromthe case.
III. Subject-Matter Jurisdiction!?®
A. Priority of Subject-Matter Jurisdiction

A federal court’s “first inquiry” nust be whether it has

subj ect-matter jurisdiction. Smallwood v. I1l. Cent. R R Co., 385

F.3d 568, 576 (5'" Cir. 2004) (en banc), cert. denied, 125 S. Ct.

1825 (2005); see also Union Planters Bank Nat’| Ass’'n v. Salih, 369

F.3d 457, 460 (5'" Cir. 2004) (“[F]ederal courts are duty-bound to

128 \When considering the issue of federal subject-matter
jurisdiction, the Court will apply the law of the Fifth Grcuit.
See In re Tenporonmandi bular Joint Inplants Prods. Liab. Litig.,
97 F.3d 1050, 1055 (8'" Cir. 1996) (“When anal yzi ng questions of
federal law, the [MDL] transferee court should apply the | aw of
the circuit in which it is located.”) (citing In re Korean Air
Lines D saster, 829 F.2d 1171, 1176 (D.C. Cr. 1987), aff’'d, 490
U S 122 (1989)); see also Murphy v. F.D.1.C, 208 F.3d 959, 965-
66 (11'" Gir. 2000) (sanme); Menowitz v. Brown, 991 F. 2d 36, 40
(2d Cir. 1993) (sanme). Jurisdiction is “arguably the area where

the need for uniformity in federal lawis nost conpelling.” In
re StarLink Corn Prods. Liab. Litig., 211 F. Supp. 2d 1060, 1063-
64 (D.C. Ill. 2002). *“The diversity jurisdiction |aw of the

[ MDL] transferee court should be applied because ‘applying the

| aw of the transferor circuit could yield a situation where we
woul d find federal jurisdiction exists over clains fromsone
parts of the country, but not fromothers. This is an untenable
result.”” In re Mastercard Int'l, Inc. Internet Ganbling Litig.
2004 W 287344, *2 (E.D. La. Feb. 12, 2004) (quoting In re
StarLink Corn Prods. Liab. Litig., 211 F. Supp. 2d at 1063-64);
see also In re Bridgestone/Firestone, Inc., Tires Prods. Liab.
Litig., 256 F. Supp. 2d 884, 888 (S.D. Ind. 2003) (sane); Inre
Diet Drugs Prods. Liab. Litig., 220 F. Supp. 2d 414, 423 (E. D
Pa. 2002) (“As an MDL Court sitting within the Third Crcuit, we
nmust apply our Court of Appeals’ fraudul ent joinder standard.”).
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exam ne the basis of subject matter jurisdiction sua sponte.”); 28
U S.C. 8 1447(c). This is because “[f]ederal courts are courts of

limted jurisdiction.” Howery v. Allstate Ins. Co., 243 F.3d 912,

916 (5'" Gir. 2001) (citing Kokkonen v. Guardian Life Ins. Co. of

Am , 511 U S. 375, 377 (1994)). Federal courts “mnust presune that
a suit lies outside this limted jurisdiction, and the burden of
establishing federal jurisdiction rests on the party seeking the

federal forum” Howery, 243 F.3d at 916 (citations omtted).

The reason a federal court’s first inquiry nust be whet her the

case falls within its limted jurisdiction is that “[u]lnless a
federal court possesses subject matter jurisdiction over a dispute,
any order it makes (other than an order of dism ssal or remand)

is void.” Dahiya v. Talmdge Int’'l, Ltd., 371 F.3d 207, 210 (5'"

Cir. 2004) (citing John G & Marie Stella Kenedy Menil Found. v.

Mauro, 21 F.3d 667, 674 (5" Cir. 1994); Shirley v. Mxicare Tex.

Inc., 921 F.2d 565, 568 (5'" Cir. 1991)). The Fifth G rcuit has

expl ai ned:

Where a federal court proceeds in a matter w thout first
establishing that the dispute is within the province of
controversies assigned to it by the Constitution and
statute, the federal tribunal poaches upon the territory
of a coordinate judicial system and its decisions,
opi nions, and orders are of no effect.

Howery, 243 F.3d at 916 n.6 (quotation omtted).

The fact that these actions are collected in an MDL does not
alter the normal jurisdictional rules. “Wile [28 U S.C.] § 1407

provides a procedure for transferring cases filed in different
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districts to a single district court for pretrial proceedings,
nowhere does it expand the jurisdiction of either the transferor or

the transferee court.” |In re Showa Denko K K. L-Tryptophan Prod.

Liab. Litig.-11, 953 F.2d 162, 165 (4'" Gir. 1992) (“The authority

for consolidating cases on the order of the judicial panel on
multi-district litigation ... is merely procedural and does not
expand the jurisdiction of the district court to which the cases

are transferred.”).

B. Removall!?®

A party may renpove an action fromstate court to federal court
if the action is one over which the federal court possesses
subject-matter jurisdiction. See 28 U.S.C. 8§ 1441(a). The
removi ng party—as the party seeking the federal forum-bears the
burden of showi ng that federal jurisdiction exists and that renoval

was proper. See Manguno v. Prudential Prop. & Cas. Ins. Co., 276

F.3d 720, 723 (5" Gr. 2002). “Any anbiguities are construed
agai nst renoval because the renoval statute should be strictly

construed in favor of remand.” 1d. (citing Acuna v. Brown & Root,

I nc., 200 F.3d 335, 339 (5'" Gir. 2000) (“[D]oubts regardi ng whet her
removal jurisdiction is proper should be resol ved agai nst federal

jurisdiction.”)).

C. Diversity Jurisdiction

129 Unl ess specifically referenced infra, the follow ng
di scussion of the Court’s subject-nmatter jurisdiction applies to
the renoved cases listed in “Appendix A " attached hereto.
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Def endant s renpved t hese cases pursuant to 28 U.S.C. § 1441, 130
asserting diversity subject-matter jurisdiction under 28 U. S.C. §
1332. 131 Therefore, whether this Court has subject-matter
jurisdiction depends upon whether the Plaintiffs clains satisfy
the two requirements for diversity jurisdiction: (1) the $75,000
anount -i n-controversy requirenment, and (2) the conplete diversity

of citizenship requirenent. See 28 U S.C. § 1332(a).
1. Amount in Controversy

“Where ... the petition does not include a specific nonetary
demand, [the defendant] nust establish by a preponderance of the
evi dence that the anmount in controversy exceeds $75,000.” Manguno,
276 F. 3d at 723 (citation omtted). The conplaints in this MDL do
not include a specific nonetary demand. In such an instance
“[t]he district court nust first exam ne the conpl aint to determ ne
whether it is ‘facially apparent’ that the clains exceed the

jurisdictional anmount.” St. Paul Reinsurance Co. v. Geenberg, 134

F.3d 1250, 1253 (5'" Cir. 1998) (citing Allen v. R& H QI & Gs

Co., 63 F.3d 1326, 1335 (5" Gr. 1995)). “If it is not thus

apparent, the court may rely on ‘ sunmary j udgnent-type’ evidence to

130 The federal renoval statute, 28 U S.C. 8§ 1441(a), allows
for the renoval of “any civil action brought in a State court of
which the district courts of the United States have ori gi nal
jurisdiction.”

131 As previously discussed, at the time of renoval,
Def endants al so argued that the Court possessed bankruptcy
jurisdiction due to the fact that sone Plaintiffs had filed
bankruptcy. However, this argunent has been abandoned. See
footnote 16, supra.
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ascertain the amobunt in controversy.” St. Paul Reinsurance Co.

134 F.3d at 1253 (citing Allen, 63 F.3d at 1336).

As alleged in the Conplaints, it is facially apparent that
each of the clains exceed the jurisdictional ambunt of $75, 000. 132

For exanple, the following allegations fromNi chols v. Aearo, S. D

Tex. Cause No. 03-391 (one of the cases transferred in this MOL' s

initial transfer order), are typical:

As a direct and proximte cause of the conduct of
Defendants, Plaintiffs were injured. The damages
Plaintiffs have suffered include, but are not |limtedto,
the foll ow ng:

A Severe inpairment to their lungs and respiratory
system

B. Medi cal Expenses, past and future;

C. Pain and Suffering, past and future;

D. Ment al Angui sh, Anxiety, and Di sconfort, past and

future

Lost wages and incone, past and future;

Physi cal | npairnment;

Physi cal Di sfigurenent;

Loss of Enjoynent;

Loss of Consortium

Pre and post judgment interest;

Exenpl ary and Punitive Damages;

Tr ebl e damages;

Reasonabl e and necessary attorneys fees; and

Such other relief to which Plaintiffs nay be justly
entitled.

ZICr X" TOmMM

132 “The Suprenme Court has long interpreted § 1332’ s phrase
‘matter in controversy’ not to allowmultiple plaintiffs to add
t oget her separate and distinct demands, united for conveni ence
and econony in a single suit, to neet the requisite
jurisdictional level.” Alen, 63 F.3d at 1330 (“The general rule
is that each plaintiff who invokes diversity of citizenship
jurisdiction nust allege damages that neet the dollar requirenent
of 8§ 1332.”7) (quotation and citations onmtted).
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(Pl's.” Oig. Conpl. at 64; see also Alexander v. Air Liquide Am

Corp., S.D. Tex. Cause No. 03-533, Pls.” Oig. Conpl. at 35
(sane). ) These are the types of injuries that the Fifth Grcuit

has hel d satisfies the “facially apparent” standard. See Gebbia v.

Wal -Mart Stores, Inc., 233 F.3d 880, 883 (5'" Cir. 2000). 3

Therefore, the Plaintiffs’ Conplaints satisfy the amount-in-

controversy requiremnent. 3°

133 As discussed infra, Al exander was originally filed in
this Court.

134 |1n Gebbia, the Fifth Grcuit held that it was “facially
apparent” that the follow ng allegations made a claimfor damages
in excess of $75,000:

Plaintiff alleged in her original state court petition

that she sustained injuries to her right wist, left

knee and patella, and upper and | ower back. Plaintiff

al | eged damages for nedical expenses, physical pain and

suffering, nental anguish and suffering, |oss of

enjoynent of life, |oss of wages and earning capacity,

and permanent disability and disfigurenent.

Gebbi a, 233 F.3d at 883.

3% lnits Motion to Remand, 3M argues that the evidence
presented during the Daubert hearings constitutes “sumary
j udgnent -type evidence” showi ng that nost Plaintiffs do not
satisfy the amount-in-controversy requirement. However, in the
Fifth Crcuit, a court |looks to “summary judgment-type evi dence”
only if it is not “facially apparent” that the clains exceed the
jurisdictional mninmum See St. Paul Reinsurance Co., Ltd. v.
G eenberg, 134 F.3d 1250, 1253-54 (5'" Cir. 1998) (“The district
court nust first exam ne the conplaint to determine whether it is
‘facially apparent’ that the clains exceed the jurisdictional
anount . If it is not thus apparent, the court may rely on
‘“summary judgnent-type’ evidence to ascertain the amount in
controversy.”) (enphasis added); cf. H& Tire and Autonotive-
Hardware, Inc. v. Pitney Bowes Inc., 227 F.3d 326, 329 (5'" Gr.
2000) (“Because it is not facially apparent fromthe conplaint
that the jurisdictional amount is satisfied, we will |ook
el sewhere in the record to determ ne the anount in
controversy.”) (enphasis added); Allen v. R&HGI| & Gas Co., 63
F.3d 1326, 1336 (5'" Cir. 1995) (“ln situations where the
facially apparent test is not net, the district court can then
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2. Complete Diversity

Wth respect to the diversity-of-citizenship requirenent,
“Ii]t is well-established that the diversity statute requires
‘conplete diversity’ of <citizenship: A district court cannot
exercise diversity jurisdictionif one of the plaintiffs shares the

sanme state citizenship as any one of the defendants.” Corfield v.

Dallas Aen Hills LP, 355 F.3d 853, 857 (5'" Cir. 2003) (citations

omtted).

In the case of corporate parties, a corporation is a citizen
of both its state of incorporation and the state of its principal
pl ace of business for purposes of diversity jurisdiction. See Teal

Energy USA, Inc. v. GI, Inc., 369 F.3d 873, 875 (5'" Cir. 2004);

Stafford v. Mbil Ol Corp., 945 F.2d 803, 806 (5" Gir. 1991) (*“For

diversity jurisdiction purposes, a corporationis a citizen of the
state in which it was incorporated and the state in which it has

its principal place of business.”) (quoting Getty Gl Corp. v. Ins.

Co. N. Am, 841 F.2d 1254, 1258 (5" Cir. 1988); see also 28 U.S.C

§ 1332(a). |In these MDL cases, many of the Conplaints allege the

require parties to submt summary-judgnent-type evi dence,

rel evant to the anmount in controversy at the tine of renoval.”)
(enphasis added). In a footnote, the Allen court continued:
“The efficient procedure is to not require such ‘summary
judgenent’ proof until after the initial consideration of the
face of the conplaint.” Allen 63 F.3d at 1336 n. 16.

Therefore, in these MDL cases, because it is “facially
apparent” fromthe Conplaints that the anmpunt-in-controversy
requirenent is satisfied, the evidence adduced at the Daubert
Hearings nmay not be used to subsequently show that the anmount-in-
controversy requirenment is not satisfied.
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Def endants’ states of incorporation, but none of the Conplaints

al l ege any Defendant’s principal place of business.

However, it is not Plaintiffs’ burden to nake such
al | egati ons. “For diversity jurisdiction, the party asserting
federal jurisdictionnust ‘distinctly and affirmatively allege’ the

citizenship of the parties.” Howery v. Allstate Ins. Co., 243 F. 3d

912, 919 (5'" Gir. 2001) (quoting Stafford, 945 F.2d at 806). Here,
the Defendants are asserting federal jurisdiction via renoval

hence, they “bear[] the burden of establishing diversity; if [they]
fail[] to neet that burden, |[the court] cannot presune the
exi stence of federal jurisdiction.” Howery, 243 F.3d at 919

Therefore, the Defendants nust “distinctly and affirmatively
all ege” the principal place of business of all properly joined

Def endant s. 136

But even as the Conplaints are currently pleaded (i.e.,
wi t hout any al | egati ons concerni ng t he Def endants’ princi pal pl aces
of business), all of the renoved actions in this MDL | ack conpl ete
diversity of citizenship—-that is, at |east one Plaintiff is of the
sanme citizenship as at |east one Defendant. This, however, does
not end the inquiry. Defendants renoved these cases all eging that
the Plaintiffs had inproperly (or, “fraudulently”) joined the
parties. Def endants argued that in deciding jurisdiction, the

Court should sever each Plaintiff’s claimand focus solely on the

3¢ The requirenment that a Defendant be “properly joined” is
di scussed infra.
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citizenship of the specific Defendants who all egedly caused that
Plaintiff’s specific injury. Defendants argued that once this is
done, sone Plaintiffs’ clainms will need to be renmanded to state
court for lack of federal jurisdiction, but the vast mgjority of
severed clainms will be wthinthe diversity jurisdiction of federal
court. At the time of renoval, Defendants provided no proof for
its assertions; they nerely asserted “[o]n information and beli ef,
few, if any, plaintiffs were exposed to the M ssi ssi ppi Def endants’
products. Therefore, the M ssissippi Defendants were fraudul ently
joined as to [the] overwhelmng majority of plaintiffs.” (See,

e.q., Notice of Renpval, Sullivan v. Aearo, S.D. Tex. Cause No. 03-

369, T 6.)1%

a. Improper Joinder

The renoval statute, 28 U S.C. 8§ 1441, specifies that suits
arising under federal |law are renpvable without regard to the
citizenship of the parties, while all other suits are renovable
“only if none of the parties in interest properly joined and served
as defendants is a citizen of the State in which such action is
brought.” 28 U S.C. § 1441(b) (enphasis added). |In other words,
a court is to disregard the citizenship of parties which have been

i nproperly joined. See Smallwood v. IIl. Cent. RR Co., 385 F. 3d

568, 572-73 (5" Cir. 2004) (en banc) (“The doctrine of inproper

joinder rests on ... statutory underpinnings, which entitle a

137 The pertinent allegations in all of the Notices of
Renoval are identical.
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def endant to renove to a federal forumunl ess an i n-state def endant

has been ‘properly joined.””). Snallwood expl ai ns:

The Federal courts should not sanction devices intended
to prevent the renoval to a Federal court where one has
that right, and should be equally vigilant to protect the
right to proceed in the Federal court as to permt the
state courts, in proper cases, to retain their own
jurisdiction.

Id. at 573 (quotation omtted).

The Fifth G rcuit has recogni zed that “inproper joinder” (also
known as “fraudul ent joinder”)!® may be established in one of two
ways: “(1) actual fraud in the pleading of jurisdictional facts, or
(2) inability of the plaintiff to establish a cause of action
against the non-diverse party in state court.” Id. at 573

(citation omtted).

Def endants do not rely on either of these forns of inproper
joinder here. Although they alleged during the Daubert Hearings
that Plaintiffs’ diagnoses are “fraudulent”, they have pointedly
asserted that this “fraud” is irrelevant to jurisdictional issues.
(Certain Defs.” Reply in Support of Jurisdiction, ML 03-1553
Docket Entry 1755 at 5 (“That plaintiffs’ *diagnoses’ have now been

shown to be a shamhas nothing to do with the jurisdictional issues

138  The term “inproper joinder,” was recently adopted by
the Fifth Crcuit. See Snmallwood, 385 F.3d at 571 n.1 (“W adopt
the term‘inproper joinder’ as being nore consistent with the
statutory | anguage than the term ' fraudul ent joinder,’” which has
been used in the past. Although there is no substantive
di fference between the two ternms, ‘inproper joinder’ is
preferred.”).
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now presented to this Court.”).) Simlarly, while a handful of
Def endant s have argued that Plaintiffs cannot establish a cause of
action agai nst themunder state | aw, *° t hey have not contended t hat
this sonehowrelates to jurisdiction (such as that the di sm ssal of
those particular Defendants would result in the existence of
diversity of citizenship between the remaining Plaintiffs and

Def endant s) .

I nstead, the Defendants here rely upon a third type of
i nproper joinder which is known as “fraudul ent m sjoinder,” and
whi ch exi sts “where a diverse defendant is joined with a nondi verse
defendant as to whom there is no joint, several or alternative
liability and where the cl ai magai nst the di verse defendant has no
real connection to the claim against the nondi verse defendant.”

Triggs v. John Crunp Toyota, Inc., 154 F.3d 1284, 1287 (11'" Gir.

1998) (citing Tapscott v. M5 Dealer Serv. Corp., 77 F.3d 1353, 1360

(11t Cr. 1996), abrogated on other grounds by Cohen v. Ofice

Depot, Inc., 204 F.3d 1069 (11'" Cir. 2000)). The Fifth Grcuit has

not explicitly adopted this rule, but it has spoken in dicta of
“the Tapscott principlethat fraudul ent m sjoinder of plaintiffsis
no nore perm ssible than fraudul ent m sjoinder of defendants to

circunvent diversity jurisdiction.” In re Benjanin More & Co.

139 For exanple, in all but one of the MDL cases, the
Def endants who manufacture air conpressors have argued that, as a
matter of law, they had no duty to warn Plaintiffs of the health
hazards associated with respirable silica and abrasive bl asting.
(See MDL 03-1553 Docket Entries 1107 & 1108; see also Barnes v.
Al abama Carbonates LP, S.D. Tex. Cause No. 03-511, Docket Entry
86.)
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318 F.3d 626, 630-31 (5'" Cir. 2002) (holding that the Court of
Appeals lacked jurisdiction to review the district court’s
rejection of defendants’ fraudul ent m sjoinder clain); see also In

re Benjamin Moore & Co., 309 F.3d 296, 298 (5'" Cr. 2002) (“[I]t

m ght be concluded that msjoinder of plaintiffs should not be
allowed to defeat diversity jurisdiction.”) (citing Tapscott). The
Court wll assume for the sake of argunent that the Fifth Grcuit
woul d explicitly adopt the Tapscott principle in an appropriate

case.

Tapscott involved an interpretation of Federal Rule of G vil
Procedure 20(a) to determ ne whet her the joinder of certain clains
in a class action was proper. Rule 20(a) governs the “perm ssive

joi nder of parties,” and it provides, in pertinent part:

Al'l persons may join in one action as plaintiffs if they
assert any right torelief jointly, severally, or in the
alternative in respect of or arising out of the sane
transaction, occurrence, or series of transactions or
occurrences and i f any question of |law or fact common to
all these persons will arise in the action. Al persons
... may be joined in one action as defendants if thereis
asserted against them jointly, severally, or in the
alternative, any right torelief inrespect of or arising
out of the same transaction, occurrence, or series of
transactions or occurrences and i f any question of | aw or
fact cormmon to all defendants will arise in the action.

Fed. R Cv. P. 20(a). The first sentence of Rule 20 sets out the

criteria as to when plaintiffs my be joined together in one

action. The second sentence of Rule 20 sets out the criteria as to

when defendants may be joined in one action. Plaintiffs may join

together if they allege a claim “arising out of the sane
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transaction, occurrence, or series of transactions or occurrences
and i f any question of lawor fact common to all these persons will

arise in the action.” Fed. R Cv. P. 20(a); see also Applewhite

v. Reichhold Chens., Inc., 67 F.3d 571, 574 n.11 (5'" Cir. 1995).

Def endants may be joi ned together only if there is an alleged claim
agai nst the defendants *“arising out of the sane transaction,
occurrence, or series of transactions or occurrences, and if any
question of law or fact comon to all defendants will arise in the

action.” Fed. R Cv. P. 20(a).

“Under the [Federal] Rules [of Civil Procedure], the inpulse
is toward entertaining the broadest possible scope of action
consistent with fairness to the parties; joinder of clains, parties

and renedies is strongly encouraged.” United Mne Wrkers of Am

v. Gbbs, 383 US. 715, 724 (1966) (citing, inter alia, Fed. R

Cv. P. 20); see also Alexander v. Fulton County, Ga., 207 F.3d

1303, 1323 (11" Cir. 2000) (“Plainly, the central purpose of Rule
20 is to pronote trial convenience and expedite the resol ution of
di sputes, thereby elimnating unnecessary lawsuits.”) (citation

omtted). As used in the Federal Rules:

‘“Transaction’ is a word of flexible neaning. It may
conprehend a series of many occurrences, dependi ng not so
much upon the i medi at eness of their connection as upon
their logical relationship. Accordingly, all ‘logically
rel ated’ events entitling a person to institute a | egal
action against another generally are regarded as
conprising a transaction or occurrence.

Al exander, 207 F.3d at 1323 (quoting Mywore v. New York Cotton

Exch., 270 U. S. 593, 610 (1926); Mdsley v. Gen. Mtors Corp., 497
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F.2d 1330, 1333 (8" Cir. 1974)); «cf. HL. Peterson Co. V.

Applewhite, 383 F.2d 430, 433 n.4 (5" Cir. 1967) (noting that the
“sanme transaction or occurrence” | anguage in Federal Rule of G vil
Procedure 13(a) (governing conpul sory counterclains) “has been
broadly interpreted not to require absolute identity of factua
backgrounds for the two clains but only a logical relationship

between theni) (citation omtted). As stated by a conmentator:

[L] anguage in a number of decisions suggests that the
courts are inclined to find that clainms arise out of the
same transaction or occurrence when the |ikelihood of
over | appi ng proof and duplication in testinony indicates

t hat separate trials woul d result in del ay,
i nconveni ence, and added expense to the parties and to
t he court.

7 Wight, MIller & Kane, Federal Practice and Procedure § 1653

(citations omtted).

I n Tapscott, one group of plaintiffs sued a set of defendants
in state court for fraud arising from the sale of autonobile

service contracts. See Tapscott, 77 F.3d at 1355. In the sane

| awsui t, another group of plaintiffs sued an entirely separate set
of defendants for fraud arising fromthe sale of service contracts
covering retail products, as opposed to autonobiles. See id. The
retail products defendants were of diverse citizenship fromthe
plaintiffs, while the autonobil e def endants were non-di verse. See
id. at 1359-60. After renoval to federal court, the Eleventh
Circuit affirmed the district court’s denial of the plaintiffs

notion to remand, stating that because the two sets of defendants

were unrelated, the plaintiffs’ “attenpt to join these parties
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[was] so egregious as to constitute fraudulent joinder.” 1d. at
1360. In so holding, the court expressly “d[id] not hold that nere
m sj oi nder i s fraudul ent joinder,” but rather held that “egregi ous”
m sj oi nder was necessary to constitute fraudul ent joinder. Seeid.
As anot her MDL court has sunmarized: “[U] nder Tapscott, sonething
nore than ‘mere msjoinder’ of parties nay be required to find
fraudul ent m sjoinder. Precisely what the ‘sonething nore’ is was
not clearly established in Tapscott and has not been established

since.” 1n re Bridgestone/Firestone, Inc., 260 F. Supp. 2d 722,

728 (S.D. Ind. 2003); see also In re Rezulin Prods. Liab. Litig.,

168 F. Supp. 2d 136, 146-47 (S.D.N. Y. 2001) (sane); In re D et
Drugs, No. 98-20478, 1999 W 554584, *3 (E.D. Pa., July 16, 1999)
(“[A] finding of mere m sjoinder does not itself warrant a finding

of fraudulent msjoinder.”) (citing Tapscott, 77 F.3d at 1360).

140 I'n the Rezulin Products MDL, the court stated:
Al t hough mi sjoinder is a ground for dism ssal or
severance of an inproperly joined party, the vast
majority of courts confronting the issue on renmand
noti ons have found that m sjoinder of a party with a
uni que cl ai magai nst a non-diverse adversary i s not
alone a basis for remand. One treatise suggests that
this is because inproper joinder does not defeat the
possibility of a claimagainst the m sjoined party, as
is required to satisfy the traditional standard for
fraudul ent joinder in discounting the citizenship of
non-di verse parties. Thus, courts considering the
i ssue generally have | ooked for the additional elenent
of a bad faith attenpt to defeat diversity, defining
m sj oi nder of this type as a third species of
f raudul ent j oi nder.
In re Rezulin Prods. Liab. Litig., 168 F. Supp. 2d at 146-47
(citing inter alia, Tapscott, 77 F.3d at 1360).

- 183-



Case 2:03-md-01553 Document 1902-1  Filed 06/30/2005 Page 184 of 249

Here, it is not necessary for the Court to precisely define
the paraneters of “mere m sjoinder” versus “egregi ous m sjoi nder.”
Instead, it is sufficient to explain why, for jurisdictional
purposes, the joinder of +the disparate Plaintiffs clains
constitutes egregi ous m sjoinder, while each Plaintiffs’ joinder of
his or her clains against nmultiple Defendants does not constitute

egr egi ous m sj oi nder.
i. Joinder of Plaintiffs

The MDL Plaintiffs are alleging individual danages resulting

from exposure to respirable silica over the course of each

particular Plaintiff’s work life. These exposures— and any
resulting illnesses—w || vary dependi ng upon where each Plaintiff
wor ked, for how |l ong, and with what equipnent. In review ng the

Plaintiffs’ Fact Sheets, it is clear that the Plaintiffs who have
been joined together have no rel evant connection to each other

outside of the fact that all are alleged to have been exposed to
respirable silica. The majority of the joined Plaintiffs worked in
different locations, for different Iengths of tinme, at different

occupations, using different products.

It is worth noting that the joinder of the Plaintiffs in each
case is not entirely haphazard. Instead, it appears that the true
reason for the joinders is that the collection of Plaintiffs in
each case were all part of a certain law firm s existing asbestos
“inventory” and/or they were screened within the sanme tinme-period
by the sane screening conpany. O course, while these reasons
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m ght explain the joinders, they do not nmake the joinders proper

under Rul e 20.

I nstead, joinder anong plaintiffs is only proper if they
allege a claim“arising out of the sanme transacti on, occurrence, or
series of transactions or occurrences and i f any question of | aw or
fact common to all these persons will arise in the action.” Fed.
R Gv. P. 20(a).' Here, it is evident fromthe Plaintiffs Fact
Sheets that this test for joinder has not been net. This point can
be illustrated by a random sel ection of the Fact Sheets of two out

of the 4,280 Plaintiffs joined in Prince v. Pearl River Sand &

Gavel Co., S.D. Tex. Cause No. 03-392. The two Fact Sheets are

attached hereto as Exhibits 32 & 33.

Plaintiff Raynond Eugene Goodwi n al | eges silica exposure while
working during the followng years at the following jobs: from
1958-59 as a grinder at U S. Steel Conpany in Gary, Indiana; from

1969-1970 as a truck driver at Ingall Iron in Birm ngham Al abang;

141 As discussed nore fully infra, following the | ead of the
El eventh Circuit in Tapscott, this Court wll apply Federal Rule
of Gvil Procedure 20, rather than an anal ogous state-|aw joi nder
rule, in determning the jurisdictional issue of “egregious
m sj oi nder.” See Tapscott, 77 F.3d at 1360; see also Edwards v.
E.1. Du Pont De Nenoburs & Co., 183 F.2d 165, 168 (5'" Gr. 1950)
(“[I]n procedural matters we are controlled by the Federal Rules
of Civil Procedure, 28 US.CA ... [We look to the federal
statutes as construed by ... federal decisions to determ ne
whet her the case is renovable in whole or in part, all questions
of joinder, non-joinder, and m sjoinder being for the federal
court.”) (citations omtted). Moreover, as discussed infra, in
t hese cases, the result would be no different if the Court
anal yzed the “egregi ous m sjoinder” issue using M ssissippi Rule
of Civil Procedure 20.
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and from 1994-1995 as a mnechanic at United Gunite in Florence

Al abama. (Exhibit 32 at 3.) Plaintiff James Earl King alleges
silica exposure while working as a nechanic at Tractor & Equi pnent
Conpany in Anniston, Al abama from 1971-1990. (Exhibit 33 at 3.)
The only “transaction, occurrence, or series of transactions or
occurrences” that links these two Plaintiffs is that they were each
“di agnosed” with silicosis by Dr. WMrtindale, they are each
represented by the Canpbell Cherry firm (located in Waco, Texas),
and they each sued the same collection of 134 Defendants in
M ssi ssippi state court. However, these are not the types of
transacti ons or occurrences which are rel evant under Rule 20. See
Fed. R Cv. P. 20(a) (“All persons may join in one action as

plaintiffs if they assert any right to relief jointly, severally,

or in the alternative in respect of or arising out of the sane

transaction, occurrence, or series of transactions or occurrences

.”) (enphasis added). By way of further illustration (and to
illustrate the variations—or lack thereof—-in the Fact Sheet
subm ssions), two Fact Sheets al so have been random y sel ected from

both dark v. Air Liquide Anerica Corp., S.D. Tex. Cause No. 03-376

(a case purporting tojoin 1,566 Plaintiffs), and Whods v. Pul nbsan

Safety Equipnent Corp., S.D. Tex. Cause No. 04-025 (a case

purporting to join 25 Plaintiffs).! See Exhibits 34 & 35 and 36

1“2 Prince, with 4,280 Plaintiffs, and dark, with 1,566
Plaintiffs, are the largest cases in this MDL. Because of this,
t he egregi ousness of the m sjoinder of the Plaintiffs in those
cases seens especially pronounced. But even as to the other
cases which purport to join |lesser nunbers of Plaintiffs, each

- 186-



Case 2:03-md-01553 Document 1902-1  Filed 06/30/2005 Page 187 of 249

& 37, attached hereto.!*® These Fact Sheets show what is apparent
fromall of the Fact Sheets—that these Plaintiffs have no rel evant

connection to each other.
As stated by another NMDL court:

The joi nder of several plaintiffs who have no connection
to each other in no way pronotes trial convenience or
expedites the adjudication of the asserted clains.
Rat her, the joinder of such unconnected, geographically
di verse plaintiffs that present individual circunstances
material to the final outcome of their respective clains
woul d obstruct and del ay t he adj udi cati on process. G ven
Plaintiffs’ vast geographic diversity and lack of
reasonabl e connection to each other, the court finds that
the attenpted joinder of the nonresident Plaintiffs
wrongful |y deprives Defendants of their right of renoval.

In re Diet Drugs, No. 98-20478, 1999 W. 554584, at *3 (E. D. Pa.

July 16, 1999) (applying Tapscott and findi ng egregi ous ni sj oi nder
where plaintiffs attenpted to join persons from seven different
states who had no connection with one another except that each

i ngested diet drugs); see also Coleman v. Conseco, Inc., 238 F.

w th disparate work and exposure histories, this “egregi ous

m sj oi nder” discussion is applicable. The are, however, two
not abl e exceptions: Kirkland v. 3MCo., S.D. Tex. Cause No. 04-
639 and Gatlin v. Ash G ove Cenent Co., S.D. Tex. Cause No. 04-
638. Kirkland (a case with only two Plaintiffs, husband and
wife) wll be addressed separately, infra. Gatlin is a single-
Plaintiff case with 6 Defendants. The portion of this O der
addressing the joinder of Plaintiffs is not applicable to Gatlin.
The case nonet hel ess has been included with the other cases

| isted on “Appendi x A’ because the discussion related to the
“Appendi x A’ cases in the other jurisdictional portions of this
Order are applicable to Gatlin

143 Certain portions of the Fact Sheets have been omtted
fromthese Exhibits. Specifically, the signed authorizations to
rel ease nmedi cal and financial records have been omtted, as well
as all Social Security earnings statenents.
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Supp. 2d 804, 818 (S.D. Mss. 2002) (finding egregi ous nisjoinder
and di sm ssing 45 out-of-state plaintiffs because “the out-of-state
Plaintiffs’ clains ... ‘occurred in conplete factual, tenporal and
geographic isolation” from the clains of the three M ssissippi

Plaintiffs”) (quoting Rudder v. Kmart Corp., No. 97-0272, 1997 W

907916 at *6 (S.D. Ala., Cct. 15, 1997)); 4 cf. Abdullah v. Acands,

Inc., 30 F.3d 264, 269 n.5 (1t Cr. 1994) (“Appellants’ Conplaint

144 Rudder was initially filed in Al abama state court by
three plaintiffs, two of which were Al abana residents, and one of
whi ch was a resident of Mchigan. The sole defendant was Knart
Corporation, a resident of Mchigan. The suit was based on the
al l eged fraudul ent sale by Kmart of used auto batteries as new
batteries. The Mchigan plaintiff purchased batteries at Kmart
stores in Mchigan and Al abama. However, the Al abama purchase
occurred after he initiated suit against Kmart. The Al abana
plaintiffs purchased their batteries at Kmart stores in Al abama.
Kmart renmoved the case to Al abama federal court on the
jurisdictional basis of diversity of citizenship. Kmart alleged
that the Mchigan plaintiff was fraudulently m sjoined to destroy
diversity of citizenship jurisdiction. Finding that the M chigan
plaintiff was fraudul ently m sjoined under Rule 20, the Rudder
court hel d:

Clearly, McQiire [the Mchigan Plaintiff] and the other

plaintiffs do not ‘assert a right to relief arising out

of the sanme transaction or occurrence, or series of

transactions or occurrences.’” MGQiire’'s Al abama

pur chase--assum ng arguendo that it could possibly form

the predicate for a valid cause of action--occurred in

conpl ete factual, tenporal and geographic isolation

from Rudder’s and Soleman’s [the Al abama plaintiffs].

The record contains no evidence of any connection

what soever between the plaintiffs or their respective

transactions. Indeed, McCuire testifies in essence that

he has never spoken to either WIIliam Rudder or G ssy

Sol eman. The record reflects no reason why the joinder

of McQuire, a Mchigan resident, to the other two

plaintiffs, Al abama residents, would serve any

| egitimate purpose of fairness or judicial efficiency.

In short, the clainms of McGuire, and Rudder and

Sol eman, are not clains that a reasonabl e person would

normal |y expect to be tried together.

Rudder, 1997 W. 907916 at *5 (citations and footnotes onmitted).
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fails to satisfy the threshold requirenent of Fed. R Cv. P. 20
that the plaintiffs” claim for relief arise out of ‘the sane
transaction, occurrence, or series of transactions or occurrences.

The Conplaint is bereft of factual allegations indicating why 1000
plaintiffs and 93 defendants belong in the sane action. It gives
no indication of whether plaintiffs were injured while serving on
t he same vessels or during the sane tinme periods; no indication of
whether they were injured by exposure to the sane asbestos-
contai ning products or equipnent, nor any specification of the

products or equi pnment to which they were exposed.”) (citing Aaberg

v. Acands, Inc., 152 F.R D. 498, 500 (D. M. 1994) (sane)); ln re

Asbestos Il Consol. Pretrial, No. 86-C-1739, 1989 W. 56181, at *1

(N.D. I'l'l., May 10, 1989) (sane).

Therefore, while the Fifth Grcuit has not expressly adopted
the Tapscott theory of inproper joinder, the Court assunes,
arguendo, that the m sjoinder of the Plaintiffs’ clains so fails to
nmeet the requirenents of Federal Rule of G vil Procedure 20(a) as
to constitute “egregi ous m sjoinder” under Tapscott. Thus, when
considering the issue of diversity of citizenship, the Court wll
view each Plaintiff’s claimin isolation, as if all Plaintiffs

clains were severed from each ot her

Prior to addressing the issue of each Plaintiff’s joinder of
Def endants, two issues related to the joinder of Plaintiffs should

not ed.
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First, at the tinme the Conplaints were filed in state court,
Plaintiffs had at |east a colorable basis to believe the joinders
of these disparate Plaintiffs were proper under M ssissippi Rule
20—-despite the fact that the text of Mssissippi Rule 20 is, in
essence, the sane as Federal Rule 20. For exanple, in 2002, the
M ssi ssi ppi Suprenme Court stated: “The general philosophy of the

j oi nder provisions of these Rules is to allowvirtually unlimted

| oi nder at the pleading stage, but to give the Court discretionto
shape the trial to the necessities of the particular case.” |1I1.

Cent. RR v. Travis, 808 So.2d 928, 931 (Mss. 2002) (enphasis

added) .

But nore recently, the M ssissippi Suprene Court has clarified
that M ssissippi Rule 20 would not permt joinder in situations
such as those presented by the cases in this ML. In Janssen

Phar maceutica, Inc. v. Arnond, 866 So.2d 1092 (M ss. 2004), the

court held that M ssissippi Rule 20 did not allowthe joinder of 56
different plaintiffs who were prescribed an allegedly defective

drug (Propulsid) by 42 different doctors. The court expl ai ned:

[E]ach plaintiff/doctor conbination has its own set of
facts and evidence surrounding the prescribing of
Propul sid, the transaction or occurrence which is the
basis for each claim Thus, there is no single
transaction or occurrence or series of transactions or
occurrences connecting all 56 plaintiffs and 42 physici an
def endant s.
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Janssen, 866 So.2d at 1102.1'% The M ssissippi Suprenme Court
reaffirmed this holding in the context of an asbestos case which

attenpted to join over 150 plaintiffs:

[T]he plaintiffs ... were inproperly joined ..., as the
only simlar trait shared by the plaintiffs is the
al | eged exposure to asbestos at sone point in their work
history. The plaintiffs worked in different occupati ons,
for different enpl oyers, at different tinmes, were exposed
to different products and used different respiratory
protection equipnment or no respiratory protection
equi pnrent at all.

3M Co. v. Johnson, 895 So.2d 151, 158 (Mss. 2005). Thus, the
Court assumes, arguendo, that in these MDL cases, the Plaintiffs’
attenpted joinders would fare no better under M ssissippi Rule 20

than they do under Federal Rule 20.

The second i ssue the Court notes is why it has refrained from
considering Plaintiffs” <civil conspiracy allegations. The
Plaintiffs rely upon these allegations to link their disparate

cl ai ms together. However, as originally plead, the conspiracy

145 After holding that the joinder of the plaintiffs’ clains
were i nproper, the court renmanded the case for severance of al
plaintiffs’ claims and “also instruct[ed] the trial court to
transfer the severed cases to those jurisdictions in which each
plaintiff could have brought his or her clains without reliance
on another of the inproperly joined plaintiffs.” Janssen, 866
So.2d at 1102; see also Dillard’s, Inc. v. Scott, --- So.2d ----,
2005 W. 1039141, at *5 (Mss., May 5, 2005) (“[T]he out-of-state
plaintiffs with no connection to M ssissippi and whose causes of
action accrued out of state shall be dism ssed w thout prejudice
and all remaining cases wthout an independent basis for venue in
H nds County shall be severed and transferred to the appropriate
jurisdiction where each plaintiff could have brought his or her
claimw thout reliance on an inproperly joined plaintiff.”).

Al though this Court makes no finding on this issue of state-court
procedure, the holdings of Janssen and Dillard’ s appear to be
applicable to these MDL cases.
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al l egations were too conclusory to state a claim for civil

conspi racy. See, e.qg., S. Christian lLeadership Conference v.

Suprene Court of State of La., 252 F.3d 781, 786 (5'" Cir. 2001)

(““[Clonclusory allegations or |egal conclusions masqueradi ng as
factual conclusions will not suffice to prevent [a] notion to

dismiss.’”) (quoting Fernandez-Mntes v. Allied Pilots Ass’n, 987

F.2d 278, 284 (5" Gir. 1993)).

At the Decenmber 17, 2004 Status Conference, the Court asked
Plaintiffs |iaison counsel to select the date by which Plaintiffs
could replead the conspiracy clains with particularity. He
sel ected January 3, 2005, and then stated, “And we will stand by
that.” (Dec. 17, 2004 Status Conf. Trans. at 72.) The Court
menori al i zed the January 3 deadline in Order No. 19. (Order No. 19
1 3.) On January 3, Plaintiffs noved for a three-week extension of
time to replead the conspiracy clains. The Court denied the notion

for extension of tinme. (MDL 1553 Docket Entry 1485.)

On January 18, 2005, Plaintiffs filed a notion to reconsider
the denial of the extension of tinme, and attached their proposed
repl eaded conspiracy clainms. As repleaded, the clains allege that
28 Def endants were nenbers of two organi zations (the Air Industri al
Hygi ene Foundation and the Silica Safety Association) that
conspired to msrepresent to the public the dangers of silica
exposure and to prevent the strengthening of OSHA's regul ati ons on
silica exposure, including a proposed ban on the use of silica in

abrasive blasting. (MDL 1553 Docket Entry 1514, Ex. A at 1-9.)
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This Court denied Plaintiffs’ notion to reconsider (see Order No.
23), and leaves the decision of whether to accept the bel ated
all egations, as well as whether the new conspiracy allegations
state a cogni zabl e cl ai munder applicable state law, to the state
courts to decide in the first instance. As discussed bel ow, these
decisions are not necessary to the resolution of federal
jurisdiction; remand is required even wthout considering the

conspiracy cl ai ms.

ii. Joinder of Defendants by Each Individual
Plaintiff

Def endants al so invite the Court to consider separately (i.e.,
sever) the clainms of each individual plaintiff against each
i ndi vi dual defendant for purposes of determning jurisdiction.
Apparently--it is never spelled out--Defendants propose that each
Plaintiff’s clains against nultiple Defendants wll proceed

sinmultaneously in two separate venues: all clains against diverse

Def endants will proceed in federal court, while all clains agai nst
non-di verse Defendants will proceed in state court.® In their
brief, “Defendants recognize that severing down to the |evel of

clainms against individual defendants is not the conventional

146 The alternative, apparently, is for one plaintiff to be
forced to naintain separate actions agai nst each defendant he
clainms caused his alleged illness. Hence, under this
alternative, if a plaintiff clains 20 defendants’ products
conbined to cause his silicosis, he would be forced to prosecute
20 separate actions (sone in state court and sone in federal
court), which ultimately could culmnate in 20 separate jury
trials.
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response.” (Certain Defs.’” Br. on Jurisdiction, MDL 03-1553 Docket
Entry 1583 at 24.) Indeed, Defendants fail to cite a single case
where a federal court took such a step in determning its

jurisdiction after renoval .

Returning to the requirenents of Rule 20, it is easy to see
why Def endants’ suggestion is so unconventional. According to the
Rul e, defendants may be joined together if there is an alleged
cl ai magai nst the defendants “arising out of the sane transaction,
occurrence, or series of transactions or occurrences, and if any
guestion of law or fact common to all defendants will arise in the
action.” Fed. R Cv. P. 20(a). Wen viewing each Plaintiff’'s
case in isolation, whether each Plaintiff is injured (e.g., has
silicosis) is a question of fact common to all Defendants being
sued by that Plaintiff. The various silica exposures which
allegedly caused that Plaintiff’'s injury is a series of
occurrences, as well as a m xed question of |law and fact, conmon to

all Defendants. See Jones v. Nastech Pharm, 319 F. Supp. 2d 720,

727-28 (S.D. Mss. 2004) (“Plaintiff[’s] claimagainst her treating
physician and the pharmaceutical Defendants have a comon
transaction or occurrence, that is the injury which she allegedly

sustained as a result of ingesting Stadol. There are common i ssues

147 To be fair, the inpetus for Defendants’ unorthodox
suggestion was a comrent nade by this Court during the Decenber
17, 2005 Status Conference: “Well it could be that | don’t have
to sever each Plaintiff fromeach case, but that | can just | ook
at it as each Plaintiff having a separate cause of action agai nst
each Defendant for diversity purposes.” (Dec. 17, 2004 Status
Conf. Trans. at 16.)
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of law and fact relating to the cause of these injuries and the
extent of these injuries.”). As the Judicial Panel on
Mul tidistrict Litigation found (at the urging of Defendants) at the

outset of this MDL:

On the basis of the papers filed and hearing session
hel d, the Panel finds that the actions inthis litigation
I nvol ve common questions of fact.... These actions share
questions of fact arising from alleged injuries and/or
exposure to respirable silica and plaintiffs’ simlar
al | egations that defendants knew or shoul d have known of
the danger to persons exposed to silica products and
failed to warn, or inadequately warned, of this danger.

In re Silica Prods. Liab. Litig., 280 F. Supp. 2d 1381, 1382-83

(J.P.ML. 2003); see alsoInre Norplant Contraceptive Prods. Liab.

Litig., 168 F.R D. 579, 581 (E.D. Tex. 1996) (“[T]he Defendants’
liability under theories of negligence, msrepresentation, and
fraud arises out of the sane series of occurrences wherein
Defendants failed to adequately warn Plaintiffs, thus satisfying
Rul e 20(a). Further, Plaintiffs satisfy the ‘common question’
prong of Rule 20(a) given that conmon questions of |[aw or fact
exist in Plaintiffs allegations of negligence, nm srepresentation,
and fraud arising out of the alleged series of acts and om ssions

commtted by Defendants.”).

It is worth noting that in this jurisdictional analysis, the
Court need not—and does not—-find that the joinder of al

Def endants who al |l egedly caused a Plaintiff’'s silicosis is proper
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pursuant to Rule 20.18 I nstead, as discussed above, it is
sufficient under the Tapscott analysis for the Court to find that
the joinder does not constitute an “egregi ous” m sjoinder. (o
Tapscott, 77 F.3d at 1360 (“We do not hold that nmere m sjoinder is
fraudul ent joinder, but we do agree with the district court that
Appel lants’ attenpt to join these parties is so egregious as to

constitute fraudul ent joinder.”).

O course, those Defendants who have no connection to a
particular Plaintiff (i.e., where the Plaintiff did not use or was
not exposed to the Defendant’s product or worksite) should be
di sregarded during the jurisdictional analysis. Thus, in
det er mi ni ng whet her conpl ete diversity exists, the Court will focus
upon each Plaintiff’s sworn Fact Sheets, wherein each Plaintiff
clarified the factual basis for his or her individual claim

including listing the precise Defendants against whom that

148 \While the Court has (at Defendants’ urging) applied
Federal Rule 20 in the inproper joinder analysis, it is worth
noting that the M ssissippi Suprene Court’s | atest decision on
the issue indicates that under M ssissippi Rule 20, each
Plaintiff’s joinder of the Defendants (or at |east different
cl asses of Defendants) was i nproper:

[T]he plaintiffs sued nultiple defendants based on

mul tiple theories of causation. These defendants were

required to defend thensel ves al ongsi de unrel ated

defendants. From 3M s perspective, it was the only
defendant in the suit which did not manufacture or
distribute a product containing asbestos. Therefore,

not only were the plaintiffs’ clainms lacking in a

simlar transaction or occurrence, but the defendants

were inproperly joined as well pursuant to Mss. R

Cv. P. 20(a).
3M Co. v. Johnson, 895 So.2d 151, 158-59 (M ss. 2005).

But even if this Court were applying M ssissippi Rule 20,
the Court would not find “egregious” m sjoinder.
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Plaintiff alleges caused his or her alleged injury. But prior to
| ooki ng at the Fact Sheets to determne if the Defendants have net
their burden of showi ng that conplete diversity exists, the Court
takes a detour to consider two procedural issues which--

potentially--conplicate this analysis.
b. Procedural Issues

The renoval statute, 28 U S.C. 8§ 1446, in conjunction wth
rel evant casel aw, establish a nunber of procedural hurdles that a
def endant nust clear in order to renove an action to federal court.

Wile these requirenents my be waived, see, e.g., Ragas v.

Tennessee Gas Pipeline Co., 136 F.3d 455, 457 (5'" Cr. 1998), in

the majority of these cases, Plaintiffs filed a notion to renand

(complaining of, inter alia, procedural defects in the renoval)

within 30 days of the notice of renoval. See 28 U S.C. § 1447(c)
(“Anotion to remand the case on the basis of any defect other than
| ack of subject matter jurisdiction nust be made within 30 days
after the filing of the notice of renmoval....”). Therefore, in
t hose cases, Defendants were required to obey the proper renoval
procedure. For the purposes of those cases, there are two rel evant

procedural hurdl es.

First, “in order to conply with the requirenents of § 1446,
all served defendants nust join in the renoval petition filed prior

to the expiration of the renoval period.” Gllis v. Louisiana, 294

F.3d 755, 759 (5'" Cir. 2002) (citing Getty Gl Corp. v. Ins. Co.

of N. Am, 841 F.2d 1254, 1262 n.9 (5'" Cir. 1988)). This is known
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as the “rule of unanimty.” See Tedford v. Warner-Lanbert Co., 327

F.3d 423, 428 n.15 (5" Gr. 2003).

The “renoval period” is thirty days after receipt of the
conplaint by the first-served defendant. “I'Alll served
def endants nust joininthe [renoval] petition no later than thirty
days fromthe day on which the first defendant was served.” Getty
Ol Corp., 841 F.2d at 1263. An attenpt to join in the renova
petition outside of this thirty-day windowis ineffective. See id.

at 1262- 63.

In order to “join” in the renoval petition, “there [nust] be
‘sonme tinely filed witten indication fromeach served def endant,
or from sone person or entity purporting to formally act on its
behalf in this respect and to have the authority to do so, that it
has actually consented to such action.”” @Gllis, 294 F.3d at 759
(quoting Getty O I, 841 F.2d at 1262 n.11). A bl anket statenent by
t he renovi ng def endant (s) that other defendants join (or consent)
inthe renoval is insufficient to neet this requirenent. See Getty
Ql, 841 F.2d at 1262 n. 11. In looking at the renovals in this
MDL, it is clear that nany Defendants in al nost every case failed

totinmely join in the renoval

149 Section 1446(b) of the renobval statute states, in
rel evant part:

The petition for renoval of a civil action ... shall be
filed within thirty days after the receipt by the
defendant ... of a copy of the initial pleading setting
forth the claimfor relief upon which such action ..

I s based.

28 U.S.C. § 1446(b).
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One exception to the rule of unanimty is that there is no
requi renent that an i nproperly-joined party consent to the renoval.

See Jernigan v. Ashland O 1 Co., 989 F.2d 812, 815 (5'" Cir. 1993)

(consent of defendants who have been “fraudulently joined” not

needed for renoval); Farias v. Bexar County Mental Health Menta

Retardation Servs., 925 F.2d 866, 871 (5'" Cr. 1991) (“Al

defendants who are properly joined and served must join in the

renoval petition and ... failure to do so renders the petition

defective.”) (enphasis added).

The second requirenment at issue is that “[u]lnder 28 U S.C. 8§
1441(b), even where an action coul d have been originally brought in
federal court, the defendant may not renove the state action to
federal court if the defendant is a citizen of the state in which

the action was filed.” Hartford Accident & Indem Co. v. Costa

Li nes Cargo Servs., Inc., 903 F.2d 352, 358 n.6 (5'™" Cir. 1990); see

also Caterpillar, Inc. v. Lewis, 519 U S. 61, 68 (1996) (sane).?!®

In other words, if a Plaintiff is asserting a claim against a

10 The Fifth Grcuit in Jernigan expl ai ned:
[A]s a general rule, renoval requires the consent of
all co-defendants. |In cases involving alleged inproper
or fraudul ent joinder of parties, however, application
of this requirenent to inproperly or fraudulently
joined parties would be nonsensical, as renoval in
t hose cases is based on the contention that no other
proper defendant exists.

Jernigan, 989 F.2d at 815.

131 The renmpval statute provides: “Any [diversity] action
shall be renovable only if none of the parties in interest
properly joined and served as defendants is a citizen of the
State in which such action is brought.” 28 U S.C. § 1441(b).
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properly joined citizen of the state in which the action was
originally brought (in nost of these cases, M ssissippi), then

renoval was procedurally inproper

Therefore, in order to conduct a conplete analysis of the
notions to remand, the Court must | ook not only at whether conplete
diversity exists (i.e., the jurisdictional inquiry), but also nmust
grant any notions to remand tinely filed by Plaintiffs who: (1) are
suing a properly-joined Defendant that did not tinely join in the
renoval petition, and/or (2) are suing a properly-joined Defendant
that is a citizen of the state where the action was originally

filed.

c. Analysis

The issue of this Court’s subject-matter jurisdiction was
raised within five mnutes of the first conference in this MDL and
it has been raised at every subsequent status conference. As set
out above, Defendants bear the burden of show ng that renoval was

proper. See Manguno v. Prudential Prop. & Cas. Ins. Co., 276 F.3d

720, 723 (5'" Cir. 2002). Wen the renoving party all eges inproper

joinder, this burden is “heavy”. See Smallwood v. Ill. Cent. RR

Co., 385 F.3d 568, 574 (5'" Cir. 2004) (en banc) (“The party seeking
renoval bears a heavy burden of proving that the joinder of the in-

state party was inproper.”); see also Hart v. Bayer Corp., 199 F. 3d

239, 246 (5™ Cir. 2000) (“The burden of persuasion placed upon
those who cry ‘fraudulent joinder’ is indeed a heavy one.”)
(quotation omtted).

- 200-



Case 2:03-md-01553 Document 1902-1  Filed 06/30/2005 Page 201 of 249

In order to allow the renoving Defendants an opportunity to
di scharge this heavy burden, the Court granted the Defendants’
request “to pierce the pleadings” and “consi der summary judgnent -

type evidence.” Ross v. Citifinancial, Inc., 344 F.3d 458, 462-63

(5" CGir. 2003) (“For fraudulent joinder vel non, it is well
established that the district court may ‘pierce the pleadings’ and

consider sunmary judgnent-type evidence.”) (citing, inter alia,

Travis v. lrby, 326 F.3d 644, 648-49 (5" Cr. 2003)).

Jurisdictional discovery (in the form of Plaintiffs’ and
Def endant s’ Fact Sheets) comrenced in January 2004. (Order No. 4.)
Unfettered discovery has been available to Defendants (and

Plaintiffs) for many nonths. **> Wen the Court set the schedul e for

12 ' n Septenber 2004, after this MDL had been pending for a
year, the Fifth Grcuit issued its en banc Snal |l wod deci si on.
Anong ot her things, the decision states: “W enphasize that any
pi ercing of the pleadings should not entail substantial hearings.
Di scovery by the parties should not be all owed except on a tight
judicial tether, sharply tailored to the question at hand, and
only after a showing of its necessity.” Snallwod, 385 F.3d at
574. At the tinme the opinion was issued, discovery had been
permtted for approximtely five nonths, and continued to be
avai l abl e during and after the briefing process on subject-matter
jurisdiction. Indeed, on June 1, 2005, the Court conducted a
phone conference on a discovery dispute in this ML.

Al t hough Smal | wood and a host of other cases establish
wi t hout equivocation that a court’s initial inquiry nust be
determning its own subject-matter jurisdiction, see id. at 576
this Court was also mndful of its role as an MDL transferee
court, a role designed “to avoid duplication of discovery,
prevent inconsistent or repetitive pretrial rulings, and conserve
the resources of the parties, their counsel and the judiciary.”
Inre Silica Prods. Liab. Litig., 280 F. Supp. 2d 1381, 1383
(J.P.ML. 2003). Fromthe outset, the Court ordered the
Plaintiffs’ and Defendants’ Fact Sheets, which were directly
related to jurisdiction. But in sinultaneously allow ng other
di scovery, the Court al nbst certainly noved beyond the “sharply
tail ored” discovery envisioned by Smal |l wood.
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the parties to present their final subm ssions on the issue of
subject-matter jurisdiction, the Court stated that the schedul e

applied to “[b]riefing (and any designation of evidence).” (Order

No. 19 § 2 (enphasis added).) It should have been clear that if
Def endants were seeking to pierce the pleadings and support its

removal with evidence, this was the tine to do it.

Despite all of the above, the renoving Defendants failed to
desi gnate any evidence in support of their position that federal
subject-matter jurisdiction exists over these cases. Def endant s
failed to show that conplete diversity exists in any of the ML
cases. Defendants failed to pierce the pleadings and show t hat any
Def endant was fraudul ently joined. Defendants failed to show that
all properly-joined Defendants had ti nmely consented to t he renoval .
Def endants failed to show that no properly-joined Defendant is a
citizen of the state where the action was originally filed. I n
short, Defendants failed to take any of the steps necessary to neet
t heir burden of showi ng that federal jurisdiction exists over these

cases.

I nstead, the sol e Def endant that designated evidence withits
jurisdictional submssionis 3M who joined the Plaintiffs (and two

ot her Defendants)*® in noving for renmand. 3M attached CD ROVs

13t her than 3M Defendant | TW Vortec noved for remand on
the basis of lack of subject-matter jurisdiction. (See dark v.
Air Liquide Am Corp., S.D. Tex. Cause No. 03-376, Docket Entry
293.) Also, Defendant Bacou-Dalloz Safety, Inc. joined in and
adopted 3Ms Mdtion to Renmand. (See MDL 03- 1553, Docket Entry
1631.) In addition, a large nunber of Defendants did not join in

-202-



Case 2:03-md-01553 Document 1902-1  Filed 06/30/2005 Page 203 of 249

containing each of the Plaintiffs’ Fact Sheets submtted as of
Novenber 20, 2004 (the | ast date given by the Court for Plaintiffs

to suppl enent their Fact Sheets under Anended Order No. 14).

As di scussed above, on January 26, 2004, at the urging of the
parties, the Court ordered both Plaintiffs and Def endants to subm t
Fact Sheets “that can be used to devel op the factual basis for the
clainms of each Plaintiff.” (Order No. 4, § 19; Oder No. 6.) The
Court ordered that “[a]Jt a minimum the Plaintiffs nust disclose
where they believe they were exposed to silica including the date
and location, state their particularized clains against each
Def endant, provide nedical rel ease authorization, and provide IRS
rel ease authorization.”® (Oder No. 4, T 19.) The Defendants
agreed to the form of these Fact Sheets. (Order No. 6 1 3 (“The
parti es have agreed to a sworn declaration formthat shall by used
by Plaintiffs to identify the factual basis of their clains as
contenpl ated by Order 4 Paragraphs 19-20.7).) Subsequently, the

Pl ainti ffs have been ordered to cure deficiencies and refine their

the renoval s and have not filed anything in support of or in
opposition to federal jurisdiction. Throughout the discussion of
subject-matter jurisdiction contained herein, general references
to “Defendants” or “the renoving Defendants” refers only to those
Def endants who actively advocated federal jurisdiction during the
final briefing in February and March 2005.

1% 1n addition, the Defendants were required, inter alia,
to list (and include photos if possible) of “all silica-related
products they manufactured or distributed fromthe year 1930
forward and include the relevant tinme frane of
production/distribution for each product.” (Order No. 4, § 19.)
Plaintiffs argued that this information was necessary for themto
determ ne precisely agai nst which Defendants each Plaintiff had a
claim
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Fact Sheets and provi de additional information. (Order No. 10 § 5;
Order No. 12 11 12-14; Order No. 14 f 2.) The primary notivating
pur pose behind these orders was to clarify the particular

Def endant s agai nst whom each Plaintiff asserts a claim

After all of these orders, wvirtually every Plaintiff’s
verified Fact Sheet states that he or she asserts a clai magainst
at | east one Defendant who is a citizen of that Plaintiff’s state
of residence. Thus, based upon the Fact Sheets, even when deem ng
every Plaintiff severed from the other Plaintiffs, conplete
di versity does not exist in nost of the thousands of i ndividua

Plaintiff’'s cases.

According to 3M (the only Defendant who reports having
thoroughly reviewed every Plaintiff’s Fact Sheet), only 71
Plaintiffs mght have conplete diversity based upon the Fact
Sheets: “[I]t appears that there could be 71 Plaintiffs in a total
of 5 lawsuits [who are not asserting a claimagai nst a non-diverse
Def endant]. Even this nunber may be too hi gh because it does not
account for a Defendant’s citizenship based on its principal place
of business.” (3MCo.’s Br. Regarding Subject Matter Juris., ML
03- 1553 Docket Entry 1585 at 15.) The reason 3M “does not account
for a Defendant’s citizenship based on its principal place of
business,” is that in the Plaintiffs’ Conplaints (which were all
filed in state court), only the place of incorporation is alleged.

As permtted under state court rul es of procedure, see, e.g., Mss.
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R Gv. P. 10, the Plaintiffs did not allege the state in which any

Def endant has its principal place of business.

By contrast, in federal court, “[f]or diversity jurisdiction,
the party asserting federal jurisdiction nust ‘distinctly and
affirmatively allege’ the citizenship of the parties.” Howery v.

Allstate Ins. Co., 243 F.3d 912, 919 (5'" Cr. 2001); see also

Stafford v. Mbil Gl Corp., 945 F.2d 803, 804 (5" Cir. 1991).
“For diversity jurisdiction purposes, a corporationis acitizen of
the state in which it was incorporated and the state in which it
has its principal place of business.” Stafford, 945 F.2d at 805

(quoting Getty Ol Corp. v. Ins. Co. N. Am, 841 F.2d 1254, 1258

(5" Cir. 1988) (citing 28 U S.C. § 1332(c)). As in Stafford

“I'pl]laintiffs have stated facts alleging only one of these two
possi ble states of corporate citizenship with respect to each
def endant, which is not enough to establish diversity
jurisdiction.” Stafford, 945 F. 2d at 805. Therefore, the renoving
Def endants, as the parties asserting federal jurisdiction, had the
burden of “distinctly and affirmatively” alleging the principa

pl aces of business of each Defendant. And yet the Defendants did
not even attenpt to neet this seemngly mnor burden. So even as
tothe 71 Plaintiffs whose Fact Sheets might point to the existence
of conpl ete diversity, because Defendants have failed to neet their
burden, the Court cannot assune that jurisdiction exists. See

Manguno v. Prudential Prop. & Cas. Ins. Co., 276 F.3d 720, 723 (5'"

Cr. 2002) (“Any anbiguities are construed agai nst renoval because
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the renoval statute should be strictly construed in favor of

remand.”) (citing Acuna v. Brown & Root, Inc., 200 F.3d 335, 339

(5" Gir. 2000) (“[D]oubts regardi ng whether renoval jurisdiction
is proper should be resolved against federal jurisdiction.”));
Howery, 243 F.3d at 916, 921 (“[Federal courts] nust presune that
a suit lies outside [their] Iimted jurisdiction....”); Stafford,

945 F.2d at 806 (sane). !®°

Tellingly, the renoving Defendants fail to acknow edge in
their briefs that they bear the burden of establishing federa
jurisdiction. | nstead, they propose: “Mdttions for remand woul d
only be possible for those plaintiffs that previously conplied with
the Court’s orders (by properly describing clains against non-
di verse defendants) and can neet the additional requirenments
di scussed below in connection wth a remand notion.” (Certain
Defs.” Br. on Jurisdiction, MDL 03-1553 Docket Entry 1583 at 9.)

Anong t he addi ti onal requirements that Defendants seek to i npose is

15 Under certain circunmstances, when the party bearing the
burden of establishing jurisdiction initially fails to adequately
al l ege conplete diversity, a court may allow that party to anend
its allegations. Specifically, “a party shall be allowed to
anend its conplaint in order to nake a conpl ete statenment of the
basis for federal diversity jurisdiction where diversity
jurisdiction was not questioned by the parties and there is no
suggestion in the record that it does not in fact exist.”
Stafford, 945 F.2d at 806 (enphasis added) (citing Leigh v. Nat’]|
Aeronautics & Space Admin., 860 F.2d 652, 653 (5'" Cir. 1988); 28
U S C 8§ 1653). However, in these cases, jurisdiction has been
guestioned and there is a suggestion in the record that diversity
does not exist. Mreover, Defendants have failed to even request
the opportunity to amend any of their jurisdictional subm ssions
(ranging fromthe notices of renoval, which began in 2002, to
their final jurisdictional subm ssion in 2005).
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al l owi ng each Defendant the option of “tak[ing] the deposition of
the plaintiff [seeking remand], any affiant supporting the notion
[to remand], or any other party with know edge.” (Certain Defs.

Br. on Jurisdiction, MDL 03-1553 Docket Entry 1583 at 33.)

As discussed above, virtually all (if not all) of the over
9,000 Plaintiffs who submtted Fact Sheets still assert clains
agai nst non-di verse Defendants. And since Defendants are of the
opinion that the majority of these Plaintiffs were not truthful in
those sworn Fact Sheets, it can be assuned that Defendants woul d
seek to depose those Plaintiffs in an effort to prove that their
cl ai ms agai nst the non-di verse Def endants are not bona fide. Thus,
usi ng t he Def endants’ process, it could take two decades to finally

settle the matter of federal subject-matter jurisdiction.?%®

There are two fatal flaws in the Defendants’ proposed process
for determning the Court’s subject-matter jurisdiction. First,
Def endants’ pl an envisions the Plaintiffs bearing a burden in order
to “obtain remand.” (Certain Defs.’” Br. on Jurisdiction, MDL 03-
1553 Docket Entry 1583 at 25 (“To obtain remand ... a plaintiff

woul d have to denpbnstrate that he or she had asserted a bona fide

claim against a non-diverse defendant (or a properly joined
M ssi ssi ppi defendant) at the tinme of renoval.”). (enphasis added))

However, the lawis clear that “[i]t is to be presuned that a cause

1% As was the case with their proposed case managenent
pl an, Defendants do not posit a tinmetable for conpleting the
deposition process. Instead, it is a process with no apparent
end.
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lies outside [a federal court’s] Iimted jurisdiction ..., and the
burden of establishing the contrary rests upon the party asserting

jurisdiction.” Kokkonen v. Guardian Life Ins. Co. of Am, 511 U. S

375, 377 (1994) (citations omtted); see also Manguno, 276 F.3d at

723 (“The renoving party bears the burden of show ng that federal
jurisdiction exists and that renpoval was proper. ... Any
anbiguities are construed against renoval because the renoval
statute should be strictly construed in favor of remand.”) (citing

Acuna, 200 F.3d at 339).

Implicit in Defendants’ briefing is the idea that the nornal
burden of proof should be reversed (i.e., that Plaintiffs should be
required to affirmatively prove the absence of federal
jurisdiction) because Plaintiffs lack credibility due to their
subm ssion of “wholly wunreliable” diagnoses. For instance,

Def endant s st at e:

There i s absolutely no reason to presunptively credit any
plaintiff’s assertions in a ‘fact sheet’ of a claim
agai nst a jurisdiction-defeating def endant — non-di ver se,

M ssi ssi ppi -resident, or non-consenting—in this case:

Plaintiffs have thensel ves shown (in connection with the
di agnosis issue) that their factual assertions in this
case are wholly unreliabl e—indeed fanciful.

(Certain Defs.’” Reply Supp. Jurisdiction, MDL 03-1553 Docket Entry
1755 at 2-3.) Regardless of how understandabl e the Defendants

suspi cions m ght be, Defendants have pointed to no | egal authority
indicating that the usual burden of proof in renobvals can be
shifted as a sanction for ot her i mpr oper [itigation

tactics/assertions.

- 208-



Case 2:03-md-01553 Document 1902-1  Filed 06/30/2005 Page 209 of 249

| nstead, the proper course of action is for the Defendants to
ask a court of conpetent jurisdiction—-here the state courts—to
i ssue sanctions for “wholly unreliable” factual assertions. The
M ssi ssippi  Suprene Court recently indicated that a conplaint
simlar to the ones in these MDL cases “is sanctionable.” Harold's

Auto Parts, Inc. v. WMngialardi, 889 So.2d 493 (Mss. 2004).

Mangi alardi arrived to Mssissippi’s highest court via an

interlocutory appeal of a denial of defendants’ notion to sever 264
plaintiffs’ clains in an asbestos case. The follow ng di scussion

from the Mangialardi court’s opinion is especially relevant to

t hese MDL cases:

In essence, we are told that 264 plaintiffs were exposed
over a 75-year period of tinme to asbestos products associ at ed
with 137 manufacturers in approximtely 600 workplaces. W
are not told which plaintiff was exposed to which product
manuf actured by which defendant in which workplace at any
particular tinme. W do not suggest that this lack of basic
information is the result of recalcitrance on the part of
plaintiffs’ counsel; perhaps plaintiffs’ counsel has not
[ been] furnished the information.

Def endant s have strenuously objected to the failure and/or
refusal of plaintiffs[] to provide the informtion. They
point out that it is inpossible to argue to the trial court
t hat joi nder was i nproper, because they aren’t provi ded basic
i nformati on about each of the plaintiffs. Curiously, rather
than filing a notion for nore definite statement, or to
di sm ss, defendants[] sinply seek the information *as soon as
practicable.’” The defendants further argue that [ M ssi ssi ppi ]
Rule [of Civil Procedure] 20 requires the disclosure to be
made. The position stated by plaintiffs is that defendant[]s
do not need the information right now, since there apparently
is a plan to try the cases[] one at a tine.

We find that all have m ssed the mark. This matter should
not be before us because of a failure to conply wth Rule 20,
but rather because of an abuse of, and failure to conply wth,
[Mssissippi] Rules [of G vil Procedure] 8, 9, 10 and 11.
What is referred to as ‘core information’ and *‘disclosure’ is
basi ¢ i nformati on whi ch shoul d be known to plaintiffs’ counsel
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Mangi

prior to filing the conplaint, not information to be devel oped
in discovery or disclosure. The information should have been
i ncluded in the conpl aint.

Conpl ai nts should not be filed in matters where plaintiffs
intend to find out in discovery whether or not, and agai nst

whom they have a cause of action. Absent exi gent
ci rcunst ances, plaintiffs’ counsel should not file a conpl aint
until sufficient information is obtained, and plaintiffs’

counsel believes in good faith that each plaintiff has an
appropriate cause of action to assert against a defendant in
the jurisdiction where the conplaint is to be filed. To do
otherwi se is an abuse of the system and is sanctionable.

alardi, 889 So.2d at 494 (enphasis in original) (citing M ss.

R G

v. P. 11);%7 cf. Hale v. Harney, 786 F.2d 688, 692 (5" Cr.

157 M ssi ssippi Rules of Gvil Procedure 8, 9, and 10 govern

the rules and formof pleading. M ssissippi Rule of Givil
Procedure 11 provides in part:

M ss.

Mangi

(a) Signature Required. Every pleading or notion of a
party represented by an attorney shall be signed by at
| east one attorney of record.... The signature of an
attorney constitutes a certificate that the attorney
has read the pleading or notion; that to the best of
the attorney’s know edge, information, and belief there
is good ground to support it; and that it is not
i nterposed for delay. ...
(b) Sanctions. |If a pleading or notion is not signed
or is signed with intent to defeat the purpose of this
rule, it may be stricken as sham and fal se and the
action may proceed as though the pleading or notion had
not been served. For wilful violation of this rule an
attorney may be subjected to appropriate disciplinary
action. ... If any party files a notion or pleading
which, in the opinion of the court, is frivolous or is
filed for the purpose of harassnent or delay, the court
may order such a party, or his attorney, or both, to
pay to the opposing party or parties the reasonable
expenses incurred by such other parties and by their
attorneys, including reasonable attorneys’ fees.

R Cv. P. 11.

In addition to referencing Rule 11 sanctions, the
alardi court decried the plaintiffs’ failure to neet the

requi

rements of M ssissippi’s joinder rule (Mssissippi Rule 20),

and t hen st at ed:

[Plaintiffs] don’t appear to know when they were
exposed [to asbestos], where they were exposed, by whom
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1986) (“The day is past when our notice pleading practice--
ci rcunscri bed only by a requirenent of subjective good faith on the
pl eader’s part--plus l|iberal discovery rules invited the federa
practitioner to file suit first and find out |ater whether he had
a case or not.”) (affirmng inposition of federal Rule 11
sanctions). In short, it is clear that Mssissippi trial courts
have the authority to adequately address abuses of the pleading

rul es. See Mangialardi, 889 So.2d at 494-96; see also 3M v.

H nton, --- So.2d ----, 2005 WL 374460, at *1-*2 (Mss. Feb. 17

2005) (sane).

A second flaw in the Defendants’ jurisdictional proposal is
that it seens to envision a never-ending process for determ ning
jurisdiction. Defendants may believe that over time, Plaintiffs
will crunmble and admt that they do not have clains against any
non-di verse Defendants, but this would be pure speculation. The
Def endants exhibited the sane belief in the effect of the Fact
Sheets (the form and content of which was agreed to by the
parties). Def endants now are unhappy that the jurisdictional
di scovery failed to unveil the situation that they continue to
bel i eve exists. But if further substantive discovery and

ultimately trial proves that Plaintiffs lied in the sworn Fact

t hey were exposed, or even if they were exposed.
Presumably, when they learn this information
plaintiffs’ counsel intends to dism ss those who should
not have been joined. This is a perversion of the
judicial systemunknown prior to the filing of mass-
tort cases.

Mangi al ardi, 889 So.2d at 495.
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Sheets, and/or violated state pleading rules or court orders, then
that behavior would be sanctionable by a court of conpetent
jurisdiction. Regar dl ess of whether Defendants’ suspicions are
correct, it should be in all litigants’ best interests to have
these cases in a court with jurisdiction as soon as possible, so
that substantive discovery my be conpleted, potentially

di spositive notions nay be considered, and the truth m ght energe.

In Smallwod, the Fifth Circuit “enphasize[d] that any
pi erci ng of the pleadings should not entail substantial hearings.”
Smal | wood, 385 F.3d at 574. The court continued: “Indeed, the
inability to nake the requisite decision [as to jurisdiction] in a
sumary nmanner itself points to an inability of the renoving party
tocarry its burden.” 1d. Presumably the term “summary manner,”
is arelative one: what woul d be considered “sunmary” in a 10, 000-
plaintiff, 100-case MDL should be different than what would be

consi dered “sunmmary” in asingle-plaintiff, two-defendant case such

as Snal | wood. But by any definition, a year and a half of
proceedi ngs nust test the outer limts of the term “summary
manner.” And for these proceedings to be considered nerely the

begi nning of a significantly nore substantial process stretches the
term well beyond its breaking point. Mor eover, as a practical
matter, there now are pending notions to dismss and notions for
summary judgnent, in addition to the Daubert notions and sanctions
not i ons di scussed el sewhere inthis Order. |If any of these notions

have nerit, then the Defendants deserve to have them consi dered
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sooner rather than later by a court confident inits jurisdiction.
Li kewi se, if any of the Plaintiffs’ clains have nerit, then the
Plaintiffs deserve to have their clains adjudicated sooner rather
than later. 1In short, the Court rejects the Defendants’ proposal

to allow these proceedings to spiral toward infinity.

For the reasons di scussed above, the clains of every Plaintiff
who submtted a Fact Sheet in the “Appendix A’ cases nust be
remanded for lack of subject-matter jurisdiction. But there
remains the issue of those Plaintiffs who did not submt a Fact
Sheet in the “Appendi x A" cases. Defendants have |isted nore than
1,000 Plaintiffs who, Defendants contend, failed to submt any Fact
Sheets what soever. If, in the face of three separate witten
Orders, these Plaintiffs have indeed failed to submt a Fact Sheet,
then this Court would not hesitate to dismss the clains of those

Plaintiffs without—or with--prejudice.®® See Bluitt v. Arco Chem

Co., 777 F.2d 188, 190-91 (5" Cr. 1985) (“[We do not find that
the district court abused its discretionin dismssing plaintiff’s
case. Three times the court ordered plaintiff to nore fully answer
defendant’s interrogatories. Neither plaintiff nor plaintiff’s
attorney argued that they were confused by the court’s orders or

that they were unable, for whatever reason, to conply fully with

158 Al t hough this issue has not been fully briefed, the
parties have noted in passing that, in the absence of a tolling
agreenent, the dismssal of these clainms wthout prejudice would
have the effect of a dismssal with prejudice due to the running
of the statute of limtations. The Court makes no findings as to
this issue.
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the court’s requests.”); see also Larson v. Scott, 157 F.3d 1030

(5" Cir. 1998) (upholding district court’s dismssal wthout
prejudice for failure to prosecute where nmgistrate explicitly
warned plaintiff that failure to conply with court order m ght so
result and plaintiff was given four nonths to conply); Truck

Treads, Inc. v. Arnstrong Rubber Co., 818 F.2d 427 (5'" Gr. 1987)

(uphol ding dismssal with prejudice where counsel acted with bad
faith and contunaci ous conduct in failing to respond to court’s

order to conply with discovery requests); Kabbe v. Rotan Mbsl e,

Inc., 752 F.2d 1083 (5'" Cir. 1985) (upholding dismssal wth
prejudi ce where plaintiff received notice of deposition on three
occasions and failed to appear). However, in the absence of
subject-matter jurisdiction, this arrow is not in the Court’s

qui ver . *° See U.S. Catholic Conference v. Abortion Rights

Mobilization, Inc., 487 US. 72, 80 (1988) (holding that civil

contenpt sanction for failure to conply with district court order
must fail if district court |acks subject-matter jurisdiction);

Her nandez v. Conriv Realty Assoc., 182 F.3d 121, 123 (2d G r. 1999)

(“[Where a court | acks subject matter jurisdiction, it also | acks
the power to dismss with prejudice. It is true that such an
order, if inposed as a procedural sanction, does not involve an

assessnent of the nerits of the case. Nevert hel ess, we believe

19 This result mght be different if the absence of the
Plaintiffs who failed to submt a Fact Sheet would result in the
Court having subject-matter jurisdiction over any of the other
Plaintiffs’ clainms. However, there is no suggestion that this is
t he case.
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that Article Ill’s limts on federal jurisdiction are designed not
only to prevent federal courts fromassessing the nerits of certain
di sputes, but also to prevent federal courts frominterfering--

t hrough such assessnents or otherw se--with the jurisdiction of

state courts over certain cases, such as this one, that do not
inplicate federal interests.”) (enphasis in original); In re

O thopedic ‘Bone Screw Prods. Liab. Litig., 132 F. 3d 152, 157 (3d

Cir. 1997) (“Wiere ... the district court |acked subject matter
jurisdiction, it could not inpose a sanction that has the effect of

adjudicating the nerits of the case.”); but see In re Exxon Val dez,

102 F.3d 429 (9'M Cir. 1996) (court |later determ ned to be without
subject-matter jurisdiction may dism ss clains pursuant to Rule 37
for a plaintiff's repeated failure to respond to any discovery
request). Instead, the final disposition of these Plaintiffs’

clainms nust await a court of conpetent jurisdiction.?°

Therefore, the clains of every Plaintiff in each of the cases
listed in “Appendi x A" (attached hereto) nust be remanded for |ack
of subject-matter jurisdiction.® Al pending notions in those
cases are stayed pending consideration by the appropriate state

court.

D. Motion to Stay the Effective Date of Remand

160 Because of this, the Court refrains fromfinding as a
fact that any particular Plaintiff failed to submt a Fact Sheet.

161 The MDL cases not listed in “Appendix A" will be
di scussed infra.
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On March 29, 2005, during a tel ephonic conference, the Court
solicited the parties’ proposals for the best procedure for
i npl ementing the remand of the MDL cases, in the event the Court
determ ned remand was required. (See Order No. 27 at 5.) In
response, certain Defendants filed a notion for the Court to stay
the effective date of any remand order for 30 days following its
entry. (MDL 03-1553 Docket Entry 1882, filed My 26, 2005.)
Def endants seek this stay in order to petition the M ssissippi
Suprene Court for an order consolidating the remanded cases before
a single judge. According to Defendants, this consolidation would
not only prolong the beneficial aspects of the federal MDL—-
ef ficiency, conveni ence and consi stency— but woul d actual | y enhance
those aspects because the state judge would be unhanpered by

jurisdictional concerns.

The Court finds this notion to be well-taken. This Court’s
Order remanding the “Appendix A" cases will result in 90 cases,
totaling nearly 10,000 Plaintiffs, being returned en nasse to state
courts in approximately 19 M ssissippi counties. It is quite
possible that at |least 19 nore cases will follow (See discussion
of “Appendix B’ cases, infra.) The parties should have the
opportunity to petition the state’s highest court for consideration
of how M ssissippi’s judicial systemcan best absorb the influx of
cases. Therefore, the Court will stay the effective date of the
remand of the cases listed in “Appendi x A" for a period of 30 days

fromthe date of this Oder, after which tinme renand will i ssue.
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E. Cases Transferred After December 5, 2004

An MDL such as this is not a stagnant creature. Since the
initial Conditional Transfer Order on Septenber 4, 2003 (whi ch sent
22 cases), the Judicial Panel on Miltidistrict Litigation has
i ssued 14 subsequent Conditional Transfer Oders, sending 95
additional cases to this Court for coordinated or consolidated
pretrial proceedings. The nost recent Conditional Transfer Order

was filed on June 13, 2005, transferring 6 cases.

The Defendants are entitled to have an opportunity to neet
their burden of proving that jurisdiction exists in the newy-
transferred cases. Therefore, this Oder does not renmand those
cases transferred so recently that the Plaintiffs were not yet
required to submt Fact Sheets at the tinme of the February 4, 2005
deadline for Def endant s to submt evi dence  supporting
jurisdiction.® Al actions transferred after Decenber 5, 2004 (60
days prior to the February 4, 2005 deadline) will remain in this

Court and a part of this MDL.

Therefore, after the inplenentation of this Oder remanding
the 90 cases listed in “Appendix A" only the 19 recently-

transferred cases listed in “Appendix B, "' as well as Al exander v.

2 Al Plaintiffs in actions transferred after January 26,
2004 were required to submt their sworn Fact Sheets within 60
days fromthe date of transfer by the Judicial Panel on
Mul tidistrict Litigation. (Oder No. 4, 1 20.)

163 Three additi onal cases were scheduled to be transferred
via Conditional Transfer Order 13, but transfer in those cases
was opposed. Therefore, those cases likely will be set for a
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Air Liquide Anerica Corp., S.D. Tex. Cause No. 03-533 (originally

filed in this Court), will remain in this ML.¥* The Court’s
par anmount concern with respect to the “Appendix B’ cases will be
det ermi ni ng whet her federal subject-matter jurisdiction exists. An
i n-person status conference will be conducted on August 22, 2005 at
9:00 a.m, concerning the appropriate procedure for expediting
jurisdictional discovery in the cases listed in “Appendix B,” as
well as in any later-transferred cases. As to the “Appendix B’
cases, the stay of discovery entered on February 22, 2005 (see
Order No. 26) is hereby lifted. As set out in Oder No. 4, all
Plaintiffs in recently-transferred actions nust subnmt sworn Fact
Sheets within 60 days from the date of transfer by the Panel
(excluding the period during which discovery was stayed). (Order
No. 4, ¥ 20.)

F. Kirkland

Kirkland v. 3MCo., S.D. Tex. Cause No. 04-639, was originally

filed on January 29, 2004 in the State Court of Fulton County,
Georgi a. On July 23, 2004, 3M renoved the case to the United
States District Court for the Northern District of Georgia, where

it was assigned Cause No. 1:04-cv-2152. 3Ms Notice of Renoval, in

hearing before the Panel. See R Proc. Jud. Panel Miultidistrict
Litig. 7.4(c)-(d).

164 As di scussed infra, another MDL case, Kirkland v. 3M
Co., S.D. Tex. Cause No. 04-639, wll be sent to the Judicial
Panel on Multidistrict Litigation with a recormendation that it
be returned to the transferor court.
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contrast to the notices of renoval filed in the cases listed in
“Appendi x A,” distinctly and affirmatively alleges both the pl ace
of incorporation and principal places of business each of the

Def endants. Cf. Howery v. Allstate Ins. Co., 243 F.3d 912, 919 (5"

Cr. 2001) (“For diversity jurisdiction, the party asserting
federal jurisdictionnust ‘“distinctly and affirmatively all ege’ the

citizenship of the parties.”) (quoting Stafford v. Mbil G| Corp.

945 F.2d 803, 804 (5'" Cir. 1991)). Based upon these allegations
and the allegations in the Conplaint, the two Plaintiffs, Cark C
Kirkland and Sharon S. Kirkland (husband and wfe), have a
different <citizenship than each of the seven Defendants.
Furthernore, it is facially apparent from the Conplaint that
Plaintiffs claim damages in excess of $75, 000. Ther ef or e,

diversity jurisdiction exists. See 28 U S.C. § 1332(a).*

65 The Notice of Renoval also alleges that federal subject-
matter jurisdiction exists independent of diversity by virtue of
federal enclave jurisdiction, see Lord v. Local Union No. 2088,
646 F.2d 1057, 1059 (5'" Cir. 1981), because M. Kirkland cl ainms
injury fromsilica exposure at Fort Benning, Georgia. Since
diversity jurisdiction exists, the Court need not address this
i ssue.

Also, it is worth noting that the renoval was not tinely
because it was filed nore than 30 days after service of the
Conplaint. See 28 U.S.C. § 1446(b). However, during the over
three nonths the case was pending in the transferor court, no
notion to remand was filed. (Kirkland was renoved to federa
court on July 23, 2004, and was transferred to this MDL via
Condi ti onal Transfer Order 10, filed Novenber 5, 2004.)
Therefore, any objection to a procedural defect in the renoval
has been waived. See 28 U S.C. 8§ 1447(c) (“A notion to renmand
the case on the basis of any defect in renpval procedure nust be
made within 30 days after the filing of the notice of renoval
under section 1446(a).”); see also Ragas v. Tennessee Gas
Pi peline Co., 136 F.3d 455, 457-58 (5" Cir. 1998).
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Havi ng found t hat subject-matter jurisdictionexists, the next
issue is whether, in light of the remand of the majority of cases
inthis MDL, the Court should retain Kirkland or recomrend that it
be renmanded to the transferor court (i.e., the U S. District Court

for the Northern District of Ceorgia).

The power to remand a case to the transferor court lies solely
with the Judicial Panel on Multidistrict Litigation. See 28 U.S.C.
8 1407(a) (“Each action ... transferred [by the Panel] shall be

remanded by the panel at or before the conclusion of such pretrial

proceedings to the district fromwhich it was transferred....”)

(enphasis added); In re Roberts, 178 F.3d 181, 183 (3d G r. 1999).

In determning whether to issue a suggestion for remand to the
Panel, a transferor court should be guided by the standards for

remand enpl oyed by the Panel. See In re Bridgestone/Firestone

Inc., 128 F. Supp. 2d 1196, 1197 (S.D. Ind. 2001). *“The exercise
of that discretion [to remand] generally turns on the question of
whet her the case will benefit fromfurther coordi nated proceedi ngs

as part of the MDL.” 1d. (citing Inre Air Crash Disaster, 461 F

Supp. 671, 672-73 (J.P.ML. 1978)). Remand is inappropriate, for
exanpl e, when continued consolidation will *“elimnate duplicative
di scovery, prevent inconsistent pretrial rulings, and conserve the
resources of the parties, their counsel and the judiciary.” Inre

Heritage Bonds Litig., 217 F. Supp. 2d 1369, 1370 (J.P.ML. 2002)

(citing 28 U.S.C. §8 1407). By contrast, the Panel has discretion

to renmand when everything that renains to be done i s case-specific.

-220-



Case 2:03-md-01553 Document 1902-1  Filed 06/30/2005 Page 221 of 249

See In re Patenaude, 210 F.3d 135, 145 (3d Cir. 2000); In re

Bri dgestone/Firestone, Inc., 128 F. Supp. 2d at 1197.

In Kirkland, the remaining i ssues are different than those in
every other case remaining in this MOL. Al of the cases listed in
“Appendi x B’ are at a stage in which subject-nmatter jurisdiction
has yet to be determ ned--and is in significant doubt. The Court’s
“first inquiry” in those cases nmust be the issue of jurisdiction.
Smal | wood, 385 F.3d at 576. The only other case associated with
this ML, Al exander (discussed infra), involves 100 Plaintiffs
whose experts have been struck on Daubert grounds. In Kirkland, by
contrast, there is no issue concerning federal jurisdiction, or
whet her M. Kirkland is injured (he is scheduled to have a |ung
transpl ant). Instead, the issues in Kirkland involve whether
Plaintiffs” sole remaining attorney my wthdraw, whether
Plaintiffs’ clains are barred on statute-of-limtations grounds,
and whether certain prior statenents by M. Kirkland bar his claim
against 3M 1% Also, Plaintiffs’ sole remaining attorney, Scott
Monge (a Ceorgia | awyer who seeks to withdraw fromthe case), has
conplained of the inposition of prosecuting the case in Texas.
Shoul d M. Monge be permtted to wthdraw, Plaintiffs, both Georgia
residents, would be left to proceed pro se. Requiring pro se

l[itigants to prosecute a case in a court over a thousand mles from

66 No Defendant has yet filed a notion addressing the
statute-of-limtations issue or the issue of the whether 3M
shoul d be dism ssed. As noted supra, Plaintiffs’ previous
attorney, M. Martin, filed a notion to dism ss 3M apparently
agai nst the wi shes of M. Kirkland.

-221-



Case 2:03-md-01553 Document 1902-1  Filed 06/30/2005 Page 222 of 249

their residence woul d be a significant inposition, and seem ngly a
needl ess one considering how case-specific the renaining issues

ar e.

Therefore, because the Court believes remand will serve the
conveni ence of the parties and will pronote the just and efficient
conduct of the case, the Court will recomend to the Judicial Pane
on Multidistrict Litigation that Kirkland be remanded to the United
States District Court for the Northern District of Georgia, where
It was assigned Cause No. 1:04-cv-2152. The Court refrains from
ruling on the pending notions, reserving themfor consideration by

the transferor court, should the case be renmnanded.
G. Alexander

Al exander v. Air Ligquide Anerica Corp., S.D. Tex. Cause No.

03-533, was originally filed in this Court. The 100 Plaintiffs
al l ege--and the 41 Defendants do not dispute--that this Court has

diversity jurisdiction over this action.

However, in conducting its own review of federal subject-
matter jurisdiction,!® the Court found that the jurisdictiona
all egations in the Conplaint were deficient. Specifically, the
princi pal places of business of nost of the corporate Defendants

had not been all eged.

167 “TF]ederal courts are duty-bound to exam ne the basis of
subject matter jurisdiction sua sponte.” Union Planters Bank
Nat'l Ass’'n v. Salih, 369 F.3d 457, 460 (5'" Cir. 2004); see also
Fed. R Cv. P. 12(h)(3).
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As set out below, “[w hen jurisdiction depends on citizenship,
citizenship should be distinctly and affirmatively alleged.”

Stafford v. Mbil GI Corp., 945 F.2d 803, 804 (5'" Cr. 1991)

(quotation omtted); see also Howery v. Allstate Ins. Co., 243 F. 3d

912, 919 (5" Cir. 2001) (sane). “For diversity jurisdiction
pur poses, a corporation is a citizen of the state in which it was
I ncorporated and the state in which it has its principal place of

business.” Stafford, 945 F.2d at 805 (quoting Getty QI Corp. v.

Ins. Co. N. Am, 841 F.2d 1254, 1258 (5' Cir. 1988) (citing 28

US C 8§ 1332(c)). As in Stafford, the Al exander “Plaintiffs have
stated facts alleging only one of these two possible states of
corporate citizenship with respect to each defendant, which is not
enough to establish diversity jurisdiction.” Stafford, 945 F. 2d at

805.

In contrast to the “Appendix A’ cases, because the parties
have not questioned the subject-matter jurisdiction of this Court
in this case, the defective jurisdictional allegations could be

cured pursuant to 28 U. S.C. § 1653.'% See Stafford, 945 F.2d at

806 (“[A] party shall be allowed to anend its conplaint in order to
make a conplete statenent of the basis for federal diversity
jurisdiction where diversity jurisdictionwas not questioned by the

parties and there is no suggestion in the record that it does not

168 Section 1653 states that “[d]efective allegations of
jurisdiction nmay be anended, upon terns, in the trial or
appel l ate courts.” 28 U.S.C. § 1653.
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infact exist.”) (citing Leigh v. Nat’| Aeronautics & Space Adm n.,

860 F.2d 652, 653 (5" Gir. 1988)).

Therefore, on May 16, 2005, the Court ordered Plaintiffs, as
the parties seeking to invoke the federal jurisdiction in this
case,® to anend their jurisdictional allegations. On May 24,
2005, Plaintiffs filed their First Amended Conplaint, distinctly
and affirmatively alleging both the place of incorporation and the
princi pal places of business of 40 of the 41 Defendants. Wth
respect to the 41t Defendant, Anmerican Optical Corporation
(“American Optical”), Plaintiffs state: “Plaintiff has been unabl e
to locate this Defendant[’]s principal place of business at the
time of this filing.” (Pls.” First Am Conpl., Docket Entry 119,
at 11.)

Once again, since the parties have not questioned federa
subject-matter jurisdiction in this case, this jurisdictional
all egation concerning Anerican Optical’s principal place of
busi ness may be cured pursuant to 28 U S.C. §8 1653. Plaintiffs
have 30 days fromthe date of this Order to | earn through di scovery
or otherw se the principal place of business of Anerican Optical

and agai n amend the Conpl aint to adequately allege jurisdiction.?!®

169 “The burden of proving that conplete diversity exists

rests upon the party who seeks to invoke the court’s diversity

jurisdiction.” Stafford, 945 F.2d at 804 (quoting Getty O I, 841
F.2d at 1259).

701t is worth noting that in the Notice of Renoval in
Kirkland, 3M alleges that American Optical’s principal place of
business is in Connecticut. (See Kirkland v. 3M S.D. Tex. Cause
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Should Plaintiffs again fail to adequately allege jurisdiction
within 30 days, Anerican Optical wll be dismssed wthout

prej udi ce.

As di scussed above, the Motion to Exclude the expert testinony
of Dr. Harron and Dr. Levy on Daubert grounds has been granted.
| medi ately followng the August 22, 2005 status conference
addressing the “Appendi x B” cases, the Court will conduct an in-
person status conference in Al exander, to address whether (and, if

so, under what conditions) the Plaintiffs’ clains may proceed.

IV. Sanctions

On February 4, 2005, Defendants acconpani ed their subm ssions
on subject-matter jurisdictionwth requests for sanctions, arguing
that “Plaintiffs affirmatively, and repeatedly, m sled Defendants
and the Court with respect to whether they had di agnoses in hand to
support their clains.” (Certain Defs.” Br. on Juris., MDL 03-1553
Docket Entry 1583, at 35; see also 3M Co.’s Br. Regardi ng Subject
Matter Juris., MDL 03-1553 Docket Entry 1585, at 17.) Defendants
explained that they expected “the record being developed in
connection wth the ‘Daubert’ hearings will provide further proof
that plaintiffs engaged in conduct amounting to fraud.” (Certain

Defs.” Br. on Juris., ML 03-1553 Docket Entry 1583, at 35.)

At the conclusion of the Daubert hearings, the Court all owed

Def endants until February 23, 2005 to suppl enent their request for

No. 04-639, Notice of Renoval, Docket Entry 1, T 15.)
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sanctions, allowed Plaintiffs until March 10, 2005 to respond, and

set a sanctions hearing for March 14, 2005. (Order No. 26 | 2.)

Intheir supplenmental briefing, Defendants specifiedthat they
seek nonetary sanctions pursuant to Federal Rules of Guvil
Procedure 11, 16, 26 and 37, 28 U. S.C. § 1927, and the Court’s
i nherent authority.?? They argued that “[t]he Court should
sanction plaintiffs for knowingly submtting and advocati ng bogus
di agnoses.” (Suppl enental Mot. Sanctions, MDL 03- 1553 Docket Entry
1678 at 4.) They further argued that Plaintiffs had violated a
nunber of the Court’s orders, including those requiring the
subm ssion of fully conpleted Fact Sheets and those requiring

di scl osure of Plaintiffs’ previous asbestosis clains/diagnoses.

At the March 14 sanctions hearing, Defendants reiterated their
argunments, while Plaintiffs argued that: (1) the Court did not have
subject-matter jurisdiction and thus did not have the authority to
award sanctions; and, (2) Plaintiffs attenpted in good faith to

fully conply with the Court’s orders.

Because the Defendants’ briefing was |long on argunent and
short on evidence, the Court ordered Defendants to suppl enment their

notions with additional evidence, and provided for Plaintiffs to

71 Specifically, 39 Defendants noved for sanctions pursuant
to Rules 16 and 37, § 1927 and the Court’s inherent authority,
whil e 3M noved for sanctions pursuant to Rules 11 and 37, § 1927
and the Court’s inherent authority. (Supplenental Mot.
Sanctions, MDL 03-1553 Docket Entry 1678; Mdt. 3M Co. Sanctions,
MDL 03-1553 Docket Entry 1679.) Nunerous additional Defendants
joined in each notion.
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have an opportunity to respond. (Order No. 27 Y 1-2.) On Mrch
29, 2005, the Court conducted a telephone conference with the
parties, during which the Defendants stated that the Plaintiffs had
recently produced a | arge vol une of additional documents responsive
to the Court’s previous discovery orders. In order to allow the
Def endants tinme to process these docunments, the parties jointly
requested that any order on jurisdiction, Daubert, and/ or sanctions

not be issued until |ate-My or June.
A. In the Absence of Subject-Matter Jurisdiction

As di scussed above, Defendants have not nmet their burden of
establishing that the Court possesses subject-matter jurisdiction
over any of the cases listed in “Appendix A" Therefore, prior to
addr essi ng whet her sancti ons are warranted, the Court nust consi der

whether it has the ability to | evy sanctions at all

Many tinmes, the Fifth Crcuit has stated flatly, “[u]nless a
federal court possesses subject matter jurisdiction over a dispute,
any order it makes (other than an order of dism ssal or renand)

is void.” Dahiya v. Talmidge Int’l, Ltd., 371 F.3d 207, 210 (5'

Cir. 2004); see also, e.q., John G & Marie Stella Kennedy Meni|

Found. v. Mauro, 21 F.3d 667, 674 (5™ Cr. 1994) (sane); Shirley

v. Maxicare Tex. Inc., 921 F.2d 565, 568 (5'" Cir. 1991) (sane); see

also Steel Co. v. Citizens for a Better Env't, 523 U S. 83, 94

(1998) (“Wthout jurisdiction the court cannot proceed at all in

any cause.”) (quoting Ex parte MCardle, 7 Wall. 506, 514, 19 L.

Ed. 264 (1868)); Howery v. Allstate Ins. Co., 243 F. 3d 912, 916 n. 6
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(5" Cir. 2001) (“Where a federal court proceeds in a matter w t hout
first establishing that the dispute is within the province of
controversies assigned to it by the Constitution and statute, the
federal tribunal poaches upon the territory of a coordinate
judicial system and its decisions, opinions, and orders are of no
effect.”) (quotation omtted). However, the situation is not as

straightforward as these quotes m ght indicate.

In WIly v. Coastal Corp., 503 U S 131 (1992), the Suprene

Court held that a district court may i npose Rule 11 sanctions in a
case in which the court is later determ ned to be w thout subject-
matter jurisdiction. Specifically, the district court awarded Rul e
11 sanctions in the form of $19,000 in attorney’s fees for the

plaintiffs” counsel’s filing of a 1,200-page, unindexed

unnunbered pile of materials” with the district court and “reliance
on a non-exi stent Federal Rule of Evidence.” 1d. at 133. 1In so
hol ding, the WIly Court distinguished another case wherein the
Suprenme Court held that a district court’s civil contenpt order

cannot stand if the court did not have subject-matter jurisdiction.

See id. at 138 (distinguishing U S. Catholic Conference v. Abortion

Ri ghts Mobilization, Inc., 487 U S. 72 (1988) (reversing a district

court’s award of fees for two nonparty witnesses’ failure to conply
with a district court subpoena)). The Court explained the

di fference between the situation in Catholic Conference and that in

WIly:
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Gven that «civil ~contenpt 1is designed to coerce
conpliance with the court’s decree, it is logical that
the order itself should fall with a showing that the
court was without authority to enter the decree. The
interest in having rules of procedure obeyed, by
contrast, does not disappear upon a subsequent
determination that the court was w thout subject-matter
jurisdiction. Courts do make m stakes; in cases such as
Catholic Conference it nmay be possible imediately to

seek relief in an appellate tribunal. But where such an
imediate appeal 1is not authorized, there 1is no
constitutional infirmty under Article IIl in requiring

t hose practicing before the courts to conduct thensel ves
inconpliance with the applicable procedural rules inthe
interim and to allow the courts to inpose Rule 11
sanctions in the event of their failure to do so.

Id. at 139. The Court further explained that permtting a court to
i npose Rule 11 sanctions in the absence of subject-matter
jurisdiction “inplicates no constitutional concern because it does
not signify a district court’s assessnent of the legal nerits of
the conplaint.” [d. at 138 (quotation omtted). The |esson from
WIlly is that a district court which is later determned to be
W t hout subject-matter jurisdiction may sanction a party for
violating Rule 11, but may not sanction a party to coerce

conpliance with a court order.

However, there are two characteristics of these MDL cases
whi ch distinguish them from Wlly. First, in WIly, the court
i ssuing sanctions did so under the belief—1later determ ned to be
m st aken--that it had subject-matter jurisdiction over the action.
See id. at 137 (“A final determ nation of l|ack of subject-matter
jurisdiction of a case in a federal <court ... does not

automatically wi pe out all proceedings had in the district court at
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a tinme when the district court operated under the m sapprehension

that it had jurisdiction.”); see also In re Exxon Valdez, 102 F. 3d

429, 431 (9" Cir. 1996) (sanme). Here, by contrast, this Court has
determined that it |acks subject-matter jurisdiction over all of
the MDL cases transferred by the Panel prior to Decenber 5, 2004.

This Court is under no m sapprehension that it has jurisdiction.

Also, WIly dealt only with a district court’s ability to |evy
Rul e 11 sanctions. In these MDL cases, by contrast, Rule 11
sanctions are not avail abl e because 3M’2 failed to conply with Rule
11's procedural “safe harbor” requirements.!® And even had 3M
conplied with the procedural requirenments, the basis for the

notion—filing clains based on fraudul ent di agnoses— cannot be the

72 Only 3M noves for sanctions pursuant to Rule 11. The
ot her Defendants nove for sanctions on other grounds.

173 Rule 11 provides, in relevant part:

A notion for sanctions under this rule shall be nmade

separately from other notions or requests and shal

descri be the specific conduct alleged to violate

subdivision (b). It shall be served as provided in

Rule 5, but shall not be filed with or presented to the

court unless, within 21 days after service of the

notion (or such other period as the court nay

prescribe), the chall enged paper, claim defense,

contention, allegation, or denial is not wthdrawn or

appropriately corrected.
Fed. R CGv. P. 11(c)(1)(A). This is known as the “safe harbor”
provision, and it contenplates service of the Rule 11 notion at
| east 21 days prior to filing the notion with the court in order
to give the parties at whomthe notion is directed an opportunity
to withdraw or correct the offending contention. See Elliott v.
Tilton, 64 F.3d 213, 216 (5'" Gr. 1995). *“The plain |anguage of
the rule indicates that this notice and opportunity prior to
filing is mandatory.” 1d. |In Elliott, the Fifth CGrcuit held
that when the nmoving party fails to conply with this “safe
harbor” provision, a Rule 11 sanction cannot be upheld. See id.
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subj ect of Federal Rule 11 sanctions because the clains were filed
in state court.' Therefore, with Rule 11 unavailable to the
“Appendi x A’ cases, Defendants are only left with their alternate
grounds for the sanctions notions. But Defendants have pointed to
no Suprenme Court or Fifth Grcuit authority indicating that any of
these alternate grounds may support sanctions in the absence of
subject-matter jurisdiction. And here, as noted above, there is
the added fact that the Court would be attenpting to issue

sanctions know ng it has no subject-matter jurisdiction.

In short, in the absence of specific authority to the
contrary, the Court will not deviate from the adnonition that
“[ulnless a federal court possesses subject matter jurisdiction
over a dispute, ... any order it makes (other than an order of

di smissal or remand) is void.” Dahiya, 371 F.3d at 210.

Therefore, as to all MDL cases transferred by the Panel before
Decenber 5, 2004 (i.e., the *“Appendix A’ cases), the notions for

sanctions are reserved for consideration by the appropriate state

74 “Rul e 11 does not apply to conduct in state court prior
to removal .” Foval v. First Nat’'l Bank of Commerce, 841 F.2d
126, 130 (5'" Cir. 1988). Hence, Rule 11 sanctions “cannot apply
to the petition [a plaintiff] filed in state court that
thereafter was renoved.” Edwards v. Gen. Mdtors Corp., 153 F.3d
242, 245 (5™ Cir. 1998). “Mreover, rule 11 does not inpart a
continuing duty, but requires only that each filing conply with
its terns as of the tine the paper is signed. Consequently, [a
plaintiff] cannot be sanctioned sinply for her failure to
wi t hdraw pleadings filed in state court that woul d have viol at ed
rule 11 had they been filed in federal court.” 1d. (citing
Thonmas v. Capital Sec. Servs., Inc., 836 F.2d 866, 874 (5" Cr.
1988) (en banc)).

-231-



Case 2:03-md-01553 Document 1902-1  Filed 06/30/2005 Page 232 of 249

court after remand. As to those MDL cases transferred by t he Panel
after Decenber 5, 2004 (i.e., the “Appendi x B" cases), the notions
for sanctions are STAYED pending this Court’s ruling on subject-

matter jurisdiction.
B. Alexander

As di scussed above, the Court is not constrained by a |l ack of

subject-matter jurisdiction in Alexander v. Air Liquide Anerica

Corp., S.D. Tex. Cause No. 03-533. Yet, even with jurisdiction,
Rul e 11 sanctions are inappropriate because Rule 11's procedural
prerequi sites have not been satisfied in this case.' This does
not nmean, however, that sanctions are not warranted. |In addition
to Rule 11, Defendants have noved for sanctions pursuant to 28

U S.C § 1927.

Section 1927 provides that “[a]lny attorney ... who so
mul ti plies the proceedi ngs i n any case unreasonabl y and vexati ously
may be required by the court to satisfy personally the excess
costs, expenses, and attorneys’ fees reasonably incurred because of

such conduct.” 28 U S.C. § 1927. “[S]anctions under 8 1927 nust

75 As noted above, Defendants failed to conmply with the
“safe harbor” requirenent of Rule 11(c)(1)(A). Rule 11 also
provides for the inposition of sanctions sua sponte by a court.
This provision contains no “safe harbor” requirenent, but it
requires, prior to the inposition of sanctions, the court to
“enter an order describing the specific conduct that appears to
vi ol ate subdivision (b) and directing an attorney, law firm or
party to show cause why it has not violated subdivision (b) with
respect thereto.” Fed. R Cv. P. 11(c)(1)(B); see also Elliott
v. Tilton, 64 F.3d 213, 216 (5'" Gr. 1995). The Court has
entered no such show cause order in this case.
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be predicated on actions that are both “unreasonable” and

“vexatious.” Edwards v. Gen. Mdtors Corp., 153 F.3d 242, 246 (5"

Cr. 1998) (enphasis in original) (citing Travelers Ins. Co. v. St.

Jude Hosp.., Inc., 38 F.3d 1414, 1416-17 (5" Gir. 1994)). “This

requires that there be evidence of bad faith, inproper notive, or
reckl ess disregard of the duty owed to the court.” [d. (citing

Travelers Ins. Co., 38 F.3d at 1416-17; Baulch v. Johns, 70 F. 3d

813, 817 (5'™ Cir. 1995)); see also Mercury Air Goup, Inc. V.

Mansour, 237 F.3d 542, 549 (5" Cir. 2001) (sane). Under § 1927
“attorneys have been held accountabl e for decisions that reflect a

reckless indifference to the nerits of a claim?” Coghl an .

Starkey, 852 F.2d 806, 814 (5'™" Cir. 1988) (quoting Reliance Ins.

Co. v. Sweeney Corp., 792 F.2d 1137, 1139 (D.C. Cr. 1986)).

“Because of the punitive nature of 8 1927 sanctions, and in order
not to chill legitimte advocacy, the provision nust be strictly

construed.” Edwards, 153 F.3d at 246 (citing Travelers Ins. Co.,

38 F.3d at 1416-17). However, the decision whether to inpose 8§

1927 sanctions is discretionary with this Court. See id.

Al exander was filed by the law firm of O Quinn, Lam nack &
Pirtle, L.L.P. (“OQinn”), a firm based in Houston, Texas.?!®

O Quinn represents over 2,000 Plaintiffs inthis MDL. As discussed

176 The Watts Law Firm al so signed the Al exander Conpl aint,
but Defendants do not seek sanctions against that firm because it
has acted only as local, or “liaison”, counsel. (Supplenental
Mot. Sanctions, MDL 03-1553 Docket Entry 1678, at 1; see al so
Mar. 14, 2005 Sanctions Hearing Trans. at 16.) Therefore, the
Court only considers whether O Quinn’s conduct warrants
sancti ons.
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above in reference to the Daubert ruling, 99 of the 100 Plaintiffs
in Al exander submitted a silicosis diagnosis fromDr. Ray Harron,
whil e seven Al exander Plaintiffs submtted a silicosis diagnhosis

fromDr. Levy.?!”

As an initial matter, it should have been apparent to O Qui nn
in late-2003, as it was preparing to file a case with 100
Plaintiffs, all Mssissippi or Al abama residents, that it was
medically inplausible for the Plaintiffs silicosis diaghoses to
have been accurate. Using the statistics fromthe CDC cited at the
outset of this Order, one woul d expect a total of approximtely 33
new silicosis cases per year in Al abama and M ssissippi conbi ned.
When considering the fact that O Quinn not only filed the 100-
Plaintiff Al exander case, but also was in the process of filing
silicosis cases for over 1,900 other Plaintiffs (alnost all of whom
were M ssissippi or Al abama residents), then the inplausibility
shoul d have been even nore starkly apparent. O course, O Quinn
al so knew about the existence of the ML (hence the reason
Al exander was filed originally in this Court), which eventually
grew to over 10,000 Plaintiffs, the majority of whom are
M ssissippi  or Al abama residents. At this point, nedical

i mpl ausi bility had becone a virtual inpossibility.'® Thus, even at

77 Six of the Plaintiffs submtted di agnoses from both Dr.
Harron and Dr. Levy.

178 Adding to the facially-inplausible nature of these
di agnoses is that fact that by m d-2004, O Qui nn knew about the
| arge nunmber of MDL Plaintiffs who had previously been di agnosed
with asbestosis. (Order No. 12 § 14; O Qinn’s Resp. Qop’'n
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the time of Alexander’s filing, O Qinn exhibited a “reckless
di sregard of the duty owed to the court.” Edwards, 153 F.3d at 246

(citation omtted); see also Coghlan, 852 F.2d at 814 (under 8

1927, “attorneys have been held accountable for decisions that
reflect a reckless indifference to the nerits of a claini)

(quotation omtted).

Even i f O Quinn cannot be charged with know edge of silicosis
statistics at the tinme of the filing of their clains, they
certainly can be charged with such know edge when Def endants rai sed
the issueintheir briefing inthis MDL. For instance, on Novenber
11, 2004, 3Mpresented evidence showing that it is “scientifically
virtually inpossible” for all of the ML Plaintiffs to have
silicosis. (Mt. Appointnment Techni cal Advisory Panel, MDL 03-1553

Docket Entry 1145, at 6 & Ex. C)

As det ai | ed above, on Cct ober 29, 2004, Defendants deposed Dr.
Martindal e, which revealed that his 3,617 “diagnoses” were not
di agnoses at all. It also revealed that Dr. Martindal e had been
told by N&Mt hat “anot her physici an had done a physical and history
—- occupational history, nedical history — had supervised sone
PFTs and had eval uated the chest x-rays.” (Dr. Martindal e Dep. at

23-24.) As detailed above, this was fal se.

Defs.” Mdts. Sanctions, MDL 03-1553 Docket Entry 1775, at 13-14.)
Al told, over half of OQinn s 2,000 MDL Plaintiffs previously
filed asbestosis clains. (Defs.’” Steering Conmttee’s Resp. PTO
27, NMDL 03-1553 Docket Entry 1826, Ex. B.2.)
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Despite this testinony (and despite the additional testinony
of Dr. Hilbun and Dr. Cooper, described above), which Defendants
trunpeted to the Court (so O Quinn cannot claimto be ignorant of
it), Plaintiffs opposed the notion to exclude their experts,
opposed the use of independent experts to test the diagnoses, and

instead insinuated (apparently wth no factual basis) that

Def endants had illicitly “flipped” Dr. Martindal e and stated that
they were “willing, ready, and able to bring the rest of these
[ di agnosi ng doctors] here ... to show their stripes.” (Dec. 17,

2004 Status Conference Trans. at 18-20, 23, 39, 45.)

At this point--at the latest--O Quinn's continued prosecution
of its clainms, and continued insistence that the N&M produced
di agnoses would be proven legitimte at the Daubert hearings,
crossed the rubicon established by § 1927. Stated differently,
Plaintiffs” (including O Qinn’s) insistence upon the Daubert

hearings nultiplied the proceedi ngs unreasonably and vexati ously.

Thi s conclusion is supported by the active role O Qui nn pl ayed
inmaking its Plaintiffs’ diagnoses. As discussed above, the first
essential step in diagnosing silicosis involves the taking of a
t hor ough and appropri ate occupati onal and exposure history. Unlike
many of the other Plaintiffs’ firms, O Qinn did not ask the
screening conpany (here, N&W to take the histories; instead,
OQinn (or a “tenp service” hired by OQinn) took the
occupati onal and exposure histories. (Feb. 17, 2005 Trans. at 284,

342, 400.) O Quinn only used N&Mto take x-rays and perform PFTs;
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O Quinn took responsibility for the histories and for coordinating
t he di agnostic process. (Feb. 17, 2005 Trans. at 342, 374.) As
detail ed above, both Dr. Harron and Dr. Levy relied totally upon
t he exposure histories provided to themby the |awers. Dr. Levy
was told that a physician had spent 90 minutes with each Plaintiff
perform ng a detailed history and physical. (Feb. 16, 2005 Trans.
at 24, 72, 76.) This was shown to be false at the Daubert
hearings, and O Quinn, at |east, should have known it was false
fromthe outset, since the | awers or their enpl oyees had taken t he

hi stori es thensel ves.

O course, saying that the Plaintiffs do not have di agnoses is
not to say that none of the Al exander Plaintiffs have silicosis.
Per haps a handful of them do. The point is that because the
| awyers short-circuited the appropriate diagnostic process,
O Qui nn--at m ni num -reckl essly di sregarded the fact that there is
no reliable basis for believing that every Plaintiff has silicosis.
And this basic information regarding the nature of each Plaintiff’s
injuries is information O Quinn should have known before filing

their clains in this Court. See Acuna v. Brown & Root, Inc., 200

F.3d 335, 340 (5'" Gir. 2000) (citing Fed. R Cv. P. 11(b)(3)).

It is inportant to enphasize that this is not a nornal
circunstance where a plaintiff’'s expert is disqualified after a
Daubert hearing. Sinply proffering an expert who fails Daubert is
not enough to warrant sanctions. But requiring a court and the

defendants to undergo a Daubert hearing when the plaintiff has no
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reasonabl e basis to believe that the expert can pass nuster under
Daubert can result in plaintiff’s counsel being liable for the

def endant’ s Daubert hearing fees and expenses. Cf. Edwards v. Gen.

Mot ors Corp., 153 F.3d 242, 246-47 (5'" Cir. 1998) (affirm ng § 1927

award for defendant’s fees incurred after the date on which
plaintiff’s attorney knew her case was unwi nnable but refused to
di sclose that fact to the court and to the defendant in hopes of

extorting a nuisance-val ue settlenent).

Here, O Qui nn shoul d have realized its di agnoses were fatally
unreliabl e based upon the statistics referenced above, as well as
the Martindale, Hilbun and Cooper depositions. This is especially
true because O Quinn itself provided the inadequate occupati onal
and exposure histories underlying the purported diagnoses. Once
O Quinn donned a lab coat and injected itself into the diagnostic
process, it is reasonable to charge them with know edge both of
what is required for a nedically-acceptabl e di agnosi s, !® and of how

far their diagnoses strayed fromthat standard.

Mor eover, the clear notivation for O Quinn’s m cro-managenent
of the diagnostic process was to inflate the nunber of Plaintiffs

and clainms in order to overwhel mthe Defendants and the judici al

179 Regardl ess, O Quinn can be charged with know ng the
accepted nmethod for diagnosing silicosis since, prior to the
Daubert hearings, Dr. Friedman testified on the subject (see
generally May 17, 2004 Status Conference Transcript at 19-109),
and Plaintiffs thensel ves cited textbooks and other materials
containing that information in “Plaintiffs’ Informational Brief
Regardi ng the Diagnosis of Silicosis” (MDL 03-1553 Docket Entry
1618) .
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system This is apparently done in hopes of extracting nass
nui sance-val ue settl enents because the Defendants and the judici al
system are financially incapable of examning the nerits of each

i ndi vidual claimin the usual manner.

The Court finds that filing and then persisting in the
prosecution of silicosis clains while recklessly disregarding the
fact that there is no reliable basis for believing that every
Plaintiff has silicosis constitutes an unreasonable nultiplication
of the proceedings. When factoring in the obvious notivation—-
overwhel m ng the systemto prevent exam nation of each individua
claim and to extract mass settlenents—-the behavior becones
vexatious as well. Therefore, the Court finds that i n Al exander, 18
O Quinn has “nmultiplie[d] the proceedings ... unreasonably and
vexatiously,” and the firmw |l be required “to satisfy personally
t he excess costs, expenses, and attorneys’ fees reasonably incurred

because of such conduct.” 28 U. S.C. § 1927.1

180 The conduct that forns the basis of O Quinn's 8§ 1927
liability is not confined to Al exander or to O Quinn. However,
O Quinn will not be insulated fromliability sinply because the
Court does not have jurisdiction to sanction Plaintiffs’ counsel
in the other cases. Instead, as discussed infra, O Quinn wll
only be sanctioned for Al exander’s proportionate share of “the
excess costs, expenses, and attorneys’ fees reasonably incurred
because of [the sanctionable] conduct.” 28 U S C § 1927. It
will be left to the respective state courts after remand to
address counsel’s conduct in the remanded cases.

81 |n making this finding, the Court—as it nust--strictly
construes 8 1927. See Edwards, 153 F.3d at 246. Strictly
construing the statute, the Court finds that the § 1927 liability
arose at the tinme of the Daubert hearings. Absent strict
construction, the Court likely would find that liability arose
with the filing of the Conplaint.
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Prior to turning to the anmount of O Quinn's sanction, the
Court notes that Defendants al so noved for sanctions pursuant to
Federal Rules of Civil Procedure 16, 26 and 37, which allow the
Court to sanction a party who fails to conply with scheduling
orders, inproperly certifies discovery responses, or fails to
cooperate with discovery. The factual bases for sanctions grounded
i n those Rul es have been docunented and debated at length in the
parties’ filings in response to Order No. 27. Def endants have
not ed nunerous instances in which Plaintiffs have failed to conply
with the Court’s discovery orders, sone of which Plaintiffs
di spute. In general, Plaintiffs’ counsel, including O Qi nn, argue
that they, “in good faith, nmade every attenpt to conply with the
Court’s discovery orders.” (O Qinn's Resp. OQpp’'n Defs.’” Mots.
Sanctions, MDL 03-1553 Docket Entry 1775, at 12.) Inplicit (and
sonetinmes explicit) in their “good faith” argunents is that
Plaintiffs’ counsel did the best it could considering the |arge
volune of Plaintiffs. For exanple, in the introductory section of
O Qinn's brief in opposition to the sanctions notions, O Quinn
offers a brief tutorial inthe differences between “nmass torts” and

“traditional personal injury lawsuits”:

As with nost mass torts, there are thousands of [silica]

cases filed nationw de. Unlike traditional persona
injury lawsuits, these [nmass tort] cases are uni que and
pr osecut ed in a non-traditional —yet judicially

efficient— manner. The unique nature of mass torts is
especially relevant in this instance due to the fact that
silica litigation has been ongoing for many years and,
t herefore, [has] taken on certain characteristics all its
own. The fact is counsel for Plaintiffs and Defendants
have been dealing with the issues currently before the
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Court for many years. Although the ‘diagnoses’ issues
that the Court is now grappling with are relatively new
in this arena, they are issues that have successfully
been dealt with before.

(O Quinn’s Resp. Opp’'n Defs.” Mts. Sanctions, MDL 03-1553 Docket
Entry 1775, at 2.) Although O Qui nn does not support its statenent

wi th any exanpl es of the di agnoses’ issues” being “successfully

dealt wth,” O Quinn does explain the “dynam cs and functi oni ng
of [OQinn]’s silica docket,” which includes over 2,000 clains in
this MDL. (O Qinn's Resp. Opp’'n Defs.” Mts. Sanctions, ML 03-
1553 Docket Entry 1775, at 13.) O Quinn then describes the
“pai nst aki ng procedures” the firminplenented to attenpt to conply
with the Court’s order to disclose which of its 2,000 Plaintiffs
had previously been diagnosed with asbestosis. (O Quinn s Resp.

Qpp’ n Defs.’” Mdts. Sanctions, MDL 03-1553 Docket Entry 1775, at 13-
15.)

The Court does not doubt that conplying with di scovery orders
related to thousands of Plaintiffs can be an overwhel m ng
undertaking. But the reason it is overwhelnmngis that Plaintiffs’
counsel, and the screeni ng conpani es and physicians they enpl oy,
have taken steps to inflate the nunber of silicosis clains beyond
the true nunber of people with silicosis. 1In other words, at the
root of the unwi eldy nature of this MDL, including the difficulty
in responding fully to discovery, is the fact that Plaintiffs’
counsel such as O Qinn filed scores of clains without a reliable

basis for believing that their clients had a conpensable injury,
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thereby “nmultipl[ying] the proceedings ... unreasonably and
vexatiously.” 28 U.S.C. 8§ 1927. Thus, even though the Al exander
Plaintiffs may have failed to fully conmply with all of the Court’s
di scovery orders, the underlying cause of this is addressed by 8§
1927, and that is why 8§ 1927 forns the basis of the Court’s

sancti on.

In determ ning the anbunt of the 8 1927 sanction, the Court
considers three factors: (1) whether there is a connection between
the amount of nonetary sanctions inposed and the sanctionable
conduct by the violating party; (2) whether the costs or expenses
claimed by the aggrieved party are “reasonable,” as opposed to
sel f-inposed, mtigable, or the result of delay in seeking court
i ntervention; and, (3) whether the sanction is the |east severe

sanction adequate to achieve the purpose of § 1927. See Topalian

v. Ehrman, 3 F.3d 931, 936-37 (5" Gir. 1993) (citations omtted). 82
Applying these factors to this situation, the Court finds that
O Quinn should be required to pay Al exander’s proportionate share
of Defendants’ “reasonably incurred” costs, expenses and attorneys’

fees for the three-day Daubert heari ngs.

As di scussed above, by the date of Daubert hearings, the
patent unreliability of the diagnoses underlying each of the clains

in Al exander (as well as nobst of the other cases) should have been

82 The fourth factor discussed in Topalian, “that the
[district] court must announce the sanctionabl e conduct giving
rise toits [sanctions] order,” Topalian, 3 F.3d at 937, has
al ready been addressed.
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readily apparent to OQinn (as well as the other Plaintiffs’
counsel). Yet neither O Qinn, nor any of the other Plaintiffs’
counsel, attenpted to stop the hearings or withdrawtheir clains or
acknowl edge that they did not have | egitimte diagnoses; i nstead,
Plaintiffs (after inplying that Dr. Martindale s retractions were
caused by Defendants’ nmalfeasance) told the Court that they
wel comed the opportunity to allow their diagnosing doctors and
screeni ng conpani es “to showtheir stripes.” (Dec. 17, 2004 Status
Conference Trans. at 23.) This forced Defendants to marshal
evi dence, question Plaintiffs’ doctors and screeners, and present
two experts of their own (Dr. Friedman and Dr. Parker), all
requiring Defendants to incur fees, costs and expenses.!®
Furthernore, the Court finds that Defendants’ efforts, as displayed
during the three-day hearings, were reasonably necessary to place

Plaintiffs’ diagnoses in their proper light.

Def endant s have not proffered an accounting of the fees, costs
and expenses they expended during the three-day Daubert heari ngs.
However, a large group of Defendants have stated that for the
pur poses of the sanctions notions, they “will accept the Court’s
estimate [ made during the Daubert hearings] that the attorney costs
(including fees) of such [Daubert] proceedings anobunted to

approxi mately $275,000 per day.”'® (Supplenental Mt. Sanctions,

183 | ndeed, assum ng any of the Al exander Plaintiffs procure
al ternate di agnoses, the Daubert process nmay have to be repeated.

184 The Court’s estinmate of $275,000 per day was based on
t he nunber of defense attorneys present at the hearings
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MDL 03-1553 Docket Entry 1678, at 8.) Thus, for the three-day
Daubert hearings, ¥ the Court will begin with the assunption that
the total amount of fees, costs and expenses Defendants incurred
was $825,000. The Court also operates under the assunption that
the proportionate share of the total fees, costs and expenses
attributable to Al exander—a case with 100 Plaintiffs in a 10, 000-
Plaintiff ML—is one percent (i.e., 100 divided by 10,000).
Hence, at this stage, the Court assunes that Alexander’s

proportionate share of the total amount is $8, 250.

However, prior to the Court issuing an order requiring O Quinn
to pay $8, 250 to Defendants pursuant to § 1927, O Qui nn shoul d have
the opportunity to require Defendants to prove their fees, costs
and expenses, as well as chall enge whet her they were reasonabl e (as
opposed to being “self-inposed, mtigable, or the result of delay

in seeking court intervention,” Topalian, 3 F.3d at 937).

multiplied by a “low count” of the nunber of hours of in-court
time at an average rate of $200 per hour. (See Feb. 16, 2005
Trans. at 235; see also Mar. 14, 2005 Sanctions Hearing Trans. at
27-28.)

Def endants indicate that if so ordered, they wll prepare
evidence of their actual fees and expenses, “which defendants
expect will far exceed the Court’s $275,000 per day estimate.”
(Suppl enental Mdt. Sanctions, MDL 03-1553 Docket Entry 1678, at 8
n.7.)

185 The Daubert hearings spanned February 16-18, 2005.
Def endants al so ask for reinbursenent for the fees they expended
for the in-person hearing on February 15, 2005. (Suppl enment al
Mot. Sanctions, MDL 03-1553 Docket Entry 1678, at 8.) However,
t he February 15 hearing was a status conference which woul d have
occurred even had the Daubert hearings been cancell ed.
Therefore, Defendants’ fees for the February 15 hearing cannot be
recovered via § 1927.
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Therefore, while the Court determ nes herein that O Qui nn shoul d be
|liable for Alexander’s proportionate share of Defendants’
reasonabl e fees, expenses and costs for the Daubert hearings, the
Court does not yet fix the anobunt of the sanction in this O der.

See Travelers Ins. Co. v. St. Jude Hosp., Inc., 38 F.3d 1414, 1416

(5'" Cir. 1994) (noting that a district court may award sanctions
In one order, and set the anpunt of the award in a |ater order;
al so noting that the sanctions award only becones appeal abl e when

“the award is reduced to a sumcertain”) (citing S. Travel d ub,

Inc. v. Carnival Ar Lines, Inc., 986 F.2d 125, 131 (5'" Gr.

1993)). Instead, within seven days fromthe date of this O der,
O Quinn nmust file a statement with the Court either admtting or
denying the Court’s estimate of $825,000 as the total anount of
fees, costs and expenses Defendants reasonably incurred due to the
t hree-day Daubert hearings.® Should O Quinn deny the $825, 000
figure, the Court first will allow Defendants to prove their actual
fees, expenses and costs for the Daubert hearings, and then will
allow O Quinn to chal l enge those anpbunts and their reasonabl eness;
finally, the Court wll sanction O Qinn for Alexander’s
proportionate share of the actual fees, expenses and costs
Def endants reasonably incurred. Regardl ess of whether O Quinn
adm ts or denies the $825,000 figure, the Court will set the anount

of the sanction in a | ater order.

18 Qg Qinn's admtting of this figure will not be construed
as admtting any other finding in this Oder, including whether
O Qui nn should be liable for sanctions pursuant to § 1927.
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It is worth noting that the anount of the sanction this Court
ultimately orders (whether $8,250 or a percentage of an anount to
be proven by Defendants), while not insignificant, wll be
substantially less than the total anmunt of damges— sone
cal cul abl e and sone not--Plaintiffs’ counsel have caused by their
filing of thousands of <clains without a reliable basis for
believing that every Plaintiff has been injured. However, the
Court must confine itself to “the | east severe sanction adequate to
achi eve the purpose of the rule under which it was inposed.” See

Topalian v. Ehrman, 3 F.3d 931, 937 (5" Cir. 1993). The Court

trusts that this relatively mnor sanction wll nonetheless be
sufficient to serve notice to counsel that truth matters in a

courtroomno less than in a doctor’s office.
V. Conclusion

The clains of every Plaintiff in each of the 90 cases |isted
in “Appendix A’ (attached hereto) wll be REMANDED for |ack of
subject-matter jurisdiction. In order to allow the parties an
opportunity to petition the Mssissippi Supreme Court for
consi deration of how M ssissippi’s judicial systemcan best absorb
the return of these cases, the Motion to Stay the effective date of
remand is GRANTED. The Court hereby STAYS the effective date of
the remand of the cases listed in “Appendix A" for a period of 30
days from the date of this Oder, after which tinme remand wll

i ssue.
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Kirkland v. 3M Co., S.D. Tex. Cause No. 04-639, will be sent

to the Judicial Panel on Multidistrict Litigation (“Panel”) with a
reconmendation that, for the convenience of the parties and to
pronote the just and efficient conduct of the case, Kirkland be
remanded to the United States District Court for the Northern

District of Georgia.

After the inplenentation of the above-stated rulings, only the
19 recently-transferred cases listed in “Appendix B,” as well as

Al exander v. Air Liquide Anerica Corp., S.D. Tex. Cause No. 03-533

(originally filed inthis Court), will remainin this MDL. An in-
person status conference will be conducted on August 22, 2005 at
9:00 a.m, concerning the appropriate procedure for expediting
jurisdictional discovery in the cases listed in “Appendix B,” as
well as in any later-transferred cases. As to the “Appendix B’
cases, the stay of discovery entered on February 22, 2005 (see
Order No. 26) is hereby lifted. As set out in Oder No. 4, all
Plaintiffs in recently-transferred actions nust submt sworn Fact
Sheets within 60 days from the date of transfer by the Panel
(excluding the period during which discovery was stayed). (Order

No. 4, § 20.)

In Al exander, Plaintiffs have 30 days fromthe date of this
Order to cure the jurisdictional allegation concerning Anerican
Optical’s principal place of business. Should Plaintiffs fail to
cure the allegation within 30 days, Anmerican Optical wll be

di sm ssed wit hout prejudice.
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As to Al exander, Defendants’ Mtion to Exclude i s GRANTED: the
testinmony of Dr. Harron and the testinony of Dr. Levy (as well as
their acconpanying diagnoses) are inadmn ssible. | medi ately
following the August 22, 2005 status conference addressing the
“Appendi x B’ cases, the Court wll conduct an in-person status
conference in Al exander, to address whether (and, if so, under what

conditions) the Plaintiffs clains may proceed.

Def endants’ Modtions for Sanctions will be GRANTED as to
Al exander. The lawfirmof O Quinn, Lamnack & Pirtle (“O Quinn”)
has nmultiplied the proceedi ngs unreasonably and vexatiously, and
will be required to satisfy personally Al exander’s proportionate
share (i.e., one percent) of Defendants’ reasonably i ncurred costs,
expenses and attorneys’ fees for the Daubert hearings conducted on
February 16-18, 2005. The Court does not yet fix the anpunt of
this sanction. Instead, within seven days fromthe date of this
Order, OQinn nust file a statement with the Court either
adm tting or denying the Court’s estimte of $825,000 as the total
amount of fees, costs and expenses Defendants reasonably incurred
due to the three-day Daubert hearings. Should O Quinn deny the
$825,000 figure, the Court first will allow Defendants to prove
their actual fees, expenses and costs for the Daubert hearings, and
then wll allow O Qinn to challenge those anmounts and their
reasonabl eness; finally, the Court wll sanction O Qinn for
Al exander’s proportionate share of the actual fees, expenses and

costs Defendants reasonably incurred. Regardl ess of whet her
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O Quinn admits or denies the $825,000 figure, the anmount of the

sanction will be set in a |ater order.

As to all MDL cases transferred by the Panel before Decenber
5, 2004 (i.e., the “Appendi x A’ cases, over which the Court has no
subject-matter jurisdiction), the Mtion to Exclude Expert
Testinmony, the Motions for Sanctions, and all other pendi ng notions
not otherwise addressed in this Oder are reserved for

consideration by the appropriate state court after remand.

As to those MDL cases transferred by the Panel after Decenber
5, 2004 (i.e., the “Appendix B’ cases), the Mtion to Exclude
Expert Testinony, the Motions for Sanctions, and all other pending
notions not otherw se addressed in this Order are STAYED pendi ng

this Court’s ruling on subject-matter jurisdiction.
SI GNED and ENTERED this 30'" day of June, 2005.

mary’

Jani s Graham Jack
United States District Judge
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